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ART. I—LAW OF CONTRACTS. 
No. 8.—Construction of Contracts. 


As agreements derive their force from the mutual assent 
of the parties to certain terms, it follows that the operation 
and extent of every agreement is to be ascertained from the 
intention of the parties. This intention is to be collected 
from the expressions used by the contracting parties. 

Mr. Fonblanque defines interpretation, or construction, to 
be the collection of the meaning of the contract from the 
most probable signs. Mr. Powell says construction is the 
drawing of an inference, by the aid of reason, as to the 
intent of a contract, from given circumstances, upon prin- 
ciples deduced from men’s general motives, conduct and 
actions." 


* Vattel’s chapter on the interpretation of treaties contains an exposition, 
most of which is applicable to contracts between individuals, and deserves 
an attentive perusal. Sheppard’s Touchstone, ch. v.,on the exposition of 
deeds, should also be studied. And students should not fail to examine, with 
care, the twelve rules for the interpretation of agreements, which are laid 
down by Pothier in his treatise on the law of obligations. See also 1 Domat, 
36, 37; Rutherforth, book ui. ch. 7. 
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The necessity of rules of construction arises from the im- 
perfection of language, and from the imperfect use of it 
in those instances in which language wholly unequivocal 
and explicit might be selected. “If,” says Vattel, ‘ the 
ideas of men were always distinct and perfectly deter- 
mined—if, in order to make them known, they had only 
proper terms, and none but such expressions as were clear, 
precise, and susceptible of only one sense—there would 
never be any difficulty in discovering their meaning in the 
words by which they would express it. Nothing more 
would be necessary than to understand the language.” 





Even in this state of things, however, it is obvious to 
every one who has experience in the affairs of life, that 
rules of construction would be necessary. In contracts 
where more than one definite object is stipulated for—at 
least wherever a general object is intended to be secured by 
a stipulation concerning a variety of particulars—it is hardly 
possible to foresee every case that will arise even under the 
course of events that is anticipated. Much less can the 
state of affairs be foreseen which new conjunctures and un- 
expected events will inevitably produce. Yet it would be 
highly injurious to both parties, if the exact literal stipula- 
tions of a complicated contract were to be performed, and 
nothing more; and therefore it is necessary to resort to con- 
struction—that is, to inductions drawn from the general 
views of the parties (as expressed in their contract) with 
reference to the existing circumstances; in other words— 
to collect, from the object, drift and spirit of their agree- 
ment, what their leading and paramount intentions were, 
and to carry those intentions into effect. 

Thus it often happens that a contract evinces a general 
and also a particular intent. ‘The particular intent, per- 
haps, cannot be carried into effect at all; or if it should be, 
it would wholly, or in a great measure, defeat the general 
intent. In such cases—though there is no doubt of the 
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parties’ views, as expressed in their contract,—courts will 
so construe their words as to give effect to their general 
intent. This is not only reasonable in itself, but is also 
manifestly conformable to the design of the parties, as dis- 
played by the general spirit of their agreement.’ 

The rules of construction are, in general, the same in law 
and in equity ;? 
ty.’ 


law, to modify contracts according to subsequent exigen- 


in simple contracts and contracts by special- 
But courts of equity have greater powers than courts of 


cies. It sometimes happens that courts of law cannot afford 
an ample, or even any, remedy on a contract, on account of 
the necessary construction which they give it. But a court 
of chancery will enforce it cy pres; that is, as nearly in 
conformity to the terms of it, as is practicable: ut res ma- 
gis valeat quam pereat. 'This is done at the instance of 
the promisee, when he prefers a partial execution of what 
he supposed to be his rights, to a total failure of his claim. 

Language, however, is of itself imperfect and equivocal ; 
and the manner in which it is used often increases the diffi- 
culty of acquiring clear and definite notions of the speaker’s 
or writer’s meaning. Mr. Locke’s third book of his Essay 
concerning the Human Understanding is as useful to mem- 
bers of the legal profession, as to any other class of scholars; 
and his ninth, tenth and eleventh chapters, on the imperfec- 
tion and abuse of words, and the remedies of those imper- 
fections and abuses, are very pertinent to the subject of 
contracts and the interpretation of them. 

This imperfection and abuse of language render it ex- 
tremely important that certain fixed canons of interpretation 
should be adopted, in order to give a uniform effect to the 
stipulations of contracting parties, who resort to judicial 
tribunals for the enforcement of rights and redress of wrongs 

1 See 3 Bur. 1634; 2 D. & E. 254; 1 Doug. 277. 

2 2 Bur. 1108; 3 Bl. Com. 431. 

3 13 East, 74, per Lord Ellenborough. 


17 
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arising from contracts and the breach of them. If rules of 


interpretation would be necessary (as we have seen) even 
were language clear and unequivocal, and the ideas of the 


parties precise and determinate—such rules become indis- 





pensable, when language itself is defective, and by an abuse 
and ignorance of it, men involve their agreements in what 
Mr. Roberts terms ‘‘ amphibology of diction, and delitescency 
of meaning.” 

We shall attempt only a general statement of some of the 
most prominent rules of construction, and a few practical 
illustrations of those rules. 

The first principle of construction, and that upon which 
rest all the rules, which will be hereafter mentioned, is this— 
namely, that the apparent intent of the parties shall be re- 
garded, so far as the rules of law will permit: Verba inten- 
tioni, non e contra, debent inservire. ‘The purpose of construc- 
tion is to find the meaning of the parties; not to impose it.’ 

1. Asa general rule, the terms of a contract are to be 
understood in their ordinary and popular sense, rather than 
in their strict grammatical or etymological meaning.’ 

But it is as true in law, as in criticism on other subjects, 
that usage is to govern in the application of language : 





si volet usus, 


Quem penes arbitrium est, et jus, et norma loquendi. 


Hence, there is an exception to the rule just mentioned, in 
those cases in which words have acquired, by usage, a pecu- 
liar sense different from the ordinary and popular one. And 
it is, in such cases, immaterial whether the sense, acquired 
by usage, be the strict grammatical or etymological one, or 
one which departs from all philological as well as popular 
and ordinary meaning, and is wholly anomalous, 


! Plowd. 160; Shep. Touch. 86; 1 Doug. 277; 7 D. & E. 423. 678. 
2 Plowd. 169; 4 East, 135; 3 Dallas, 240; 3 Missouri Rep. 447, Pavey v. 
Burch. 
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Buller J. says a policy of assurance has at all times been 
considered, in courts of law, as an absurd and incoherent 
instrument; but it is founded on usage, and must be gov- 
erned and construed by usage.‘ In the same case, lord 
Kenyon said, ‘“‘l remember it was said, many years ago, 
that if Lombard street had not given a construction to poli- 
cies of insurance, a declaration on a policy would have 
been bad on general demurrer; but the uniform practice of 
merchants and underwriters had rendered them intelli- 
gible.’’* 

Where, in any case, language has acquired a peculiar 
meaning with reference to the subject matter of a contract, 
that meaning shall prevail in that particular case.* Hence, 
mercantile contracts are construed according to the sense 
attached by mercantile usage to the terms employed by the 
parties. And so of other contracts, not strictly mercantile, 
if there be a usage which the parties must be supposed to 
have had in view, when their contracts were made. But 
this construction cannot be allowed to prevail, unless the 
terms of the contract are general, or doubtful, on the face 
of them. If the terms employed are inconsistent with the 
construction which usage, &c., would give them, they must 
have the meaning which the parties obviously intended.‘ 
A commercial usage will be considered as established, when 
it has existed a suflicient length of time to have become 
generally known, and to warrant a presumption that con- 
tracts are made with reference to it. No specific time can 
be prescribed.° 

1 Brongh v. Whitmore, 4 D. & E. 210. 

? See also 2 Bos, & Pul. 167. 168. 

* Bridge v. Wain, 1 Stark. Rep. 410; Scott v. Bourdillion,2 New Rep. 213; 
3 Stark. Ev. 1033. 

42 Stark. Ev. 453, et seq.; 3 Stark. Ev. 1036; Dickinson 2. Lilwall, 4 
Campb. 279; Gibbon ». Young, 8 Taunt. 260; Lewis v. Thatcher, 15 Mass. 
433; Webb v. Plummer, 2 Barn. & Ald. 746; 2 Phil. Ev. 45. 46. 

5 Noble ». Kennoway, 2 Doug. 513; Barber v. Brace, 3 Connect. 9; Smith 
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So the ordinary and popular sense of terms may be con- 
trolled by local usage and understanding, and by the law of 
the place where the contract is made, or with reference to 
the laws of which it is made.’ Ashhurst, J., says, “ it may 
be necessary to put a different construction on leases made 
in populous cities from that on those made in the coun- 
try.’ A ‘pack of wool,” in Yorkshire and in Wiltshire, 
may perhaps differ in weight; and the words would be 
construed to mean the one weight or the other, according to 
the place where a contract is made.* So of “cotton in 
bales ;”’ in some places, compressed bales are meant by 
these words; in other places, bags merely.* So if one sell 
tods, pounds, bushels, yards, ells, or perches, of any thing, 
they will be accounted, measured and reckoned according 
to local custom.’ But if a particular measure is established 
by law, with a prohibition against using any other, that 
measure will be understood, notwithstanding any local 
usage to the contrary.° 

The usages of banks, where parties to notes and bills are 
accustomed to transact business, are recognized by courts 
as evidence of the assent of such parties to those usages, 
and therefore as giving a construction to their contracts 
different from the ordinary meaning of the terms employed, 
or implied by law, in cases where no such usages prevail. 
But a knowledge, express or implied, of the usage, must be 
brought home to the party who is to be affected by it.’ 


v. Wright, 1 Caines, 43; Rapp v. Palmer, 3 Watts, 178; Collings v. Hope, 
3 Wash. C.C. 150; Davis v. New Brig, Gilpin, 486; Trott ». Wood, 1 Gallis. 
444; Chastain v. Bowman, | Hill, 270. 

1 1 Domat, 36, § 9. 

22D. & E. 760. See also 1 Doug. 207; 6 Green]. 225; 21 Pick. 372. 

3 1 Poth. 50, n. (b). 4 Taylor v. Briggs, 2 Car. & P. 525, 

5 1 Pow. Con. 376. See also 1 Bulst. 175, Hewet v. Painter. 

6 Master, &c. of St. Cross v. Lord Howard de Walden, 6 D. & E. 338; Hock- 
in v. Cooke, 4 D. & E. 314. See also3 D. & E. 271: 4 D. & E. 750. 

7 See Jones v. Fales, 4 Mass. 245; Lincoln, &c. Bank v. Page, 9 Mass. 155; 
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If words have a known legal meaning, usage cannot con- 
trol that meaning. To give effect to a usage, in such case, 
it must be specially included or referred to in the contract, 
or the words must be explained in the contract itself, so as 
to conform to the usage." This rule, however, does not, it 
seems, always hold in parol contracts.” 

Technical words in a deed are to be construed according 
to their legal meaning.’ 

2. Construction is to be what the common lawyers term 
favorable; that is, if the terms of an agreement are suscep- 
tible of two senses, they are to be understood so as to have 
an actual and legal operation. 

If therefore the ordinary and grammatical sense of words 
used in a contract render it ineffective or frivolous, they are 
to be construed according to their less obvious and more re- 
mote meaning: Verba aliquid operari debent, et cum effectu 
sunt accipienda ; debent intelligi ut aliquid operentur. Thus, 
“to,” “from” and ‘until,’ if used in their strict and most 
proper sense, are exclusive of the subject to which they 
refer. But if this sense would render an agreement nuga- 
tory, they shall be construed to include the subject.‘ The 
same construction is to be adopted in order to prevent con- 
tradiction and absurdity ;* also to save a contract from be- 
ing void for illegality—the law making no presumption 
Whitwell v. Johnson, 17 Mass. 449; Renner v. Bank of Columbia, 9 Wheat. 
582; City Bank v. Cutter, 3 Pick. 414; Mills v. Bank U. States, 11 Wheat. 
430; Bank of Washington v. Triplett, 1 Pet. 25; Brent’s Ex'rs. v. Bank of 
Metropolis, 1 Pet. 89. 

* Doe v. Lea, 11 East, 312; 2 Stark. Ev. 455; 3 Stark. Ev. 1038; Sleght 
v. Rhinelander, 1 Johns. 192. 

? Doe v. Benson, 4 Barn. & Ald. 588; Den v. Hopkinson, 3 Dow]. & Ryl. 
507; Furley v. Wood, 1 Esp. Rep. 199. 3 4 Watts, 89. 

* See 3 Leon. 211; 5 East, 254—260; 1 Doug. 382; 1 Bur. 285: Cowp. 
714; 1D. & E. 490. 

> Carter, 108, 109; 1 Poth. (Philad. ed.) 48, 49, notes; 1 Freem. 247; T. 


Ray. 63; 1 Sid. 105; Finch’s Law, 52; Fonbl. Book I. c. 6, § 18; Willes, 
332. 
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against the validity of an agreement. ‘‘ Whensoever the 
words of a deed, or of the parties without deed, may have 
a double intendment, and the one standeth with law and 
right, and the other is wrongful and against law, the intend- 
ment that standeth with law shall be taken.’ 

This rule of favorable construction must, however, bend 

to the intention of the parties; the purpose of it being, like 
that of all other rules of construction, to give effect to such 
intention. If therefore the parties obviously meant to make 
a frivolous, absurd, or unlawful agreement, they must abide 
by the legal consequences. 
3. The subject matter of an agreement is to be considered 
in construing the terms of it; and they are to be under- 
stood in the sense most agreeable to the nature of the agree- 
ment: Verba generalia restringantur ad habilitatem rei, vel 
aptitudinem persone.” 

Thus, a stipulation in a policy of insurance, that a ship 
shall ‘sail or depart with convoy,” is held to mean ‘ con- 
voy for the voyage.”” The subject matter of such agree- 
ment is a voyage, and merely departing with convoy, and 
then proceeding alone, would be no protection to the ship 
on the voyage.* And the captain must take sailing orders, 
or directions as to keeping with the convoy, obeying signals, 
&c. Otherwise the security intended by convoy would not 
be procured.‘ So a license to load a cargo in an enemy’s 
country, and import it into Great Britain, authorizes a pur- 
chase of the cargo.’ In Penn v. Glover,® there was a con- 
dition in a lease, that the lessee should not molest, vex, or 
put out any copyholder, paying his duties and services, un- 
der the penalty of forfeiture. ‘The lessee entered into a 


1 Co. Lit. 42. 2 1 Pow. Con. 377; 1D. & E. 703. 

3 Jeffereys v. Legendra, 1 Show. 321; Lilly v. Ewer, 1 Doug. 72. 

4 Webb v. Thompson, 1 Bos. & Pul. 5; Anderson v. Pitcher, 2 Bos. & Pul. 
164. 


§ Fenton v. Pearson, 15 East, 419. 6 Mo. 402; S.C. Cro. Eliz. 421. 
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cowhouse and beat a copyholder. A forfeiture was claimed 
under the word “ molest.’’ But it was held, that the mo- 
lestation must be such as should be an expulsion, or mo- 
lestation concerning the copyhold tenement; that a tort 
to the person of a copyholder was not intended. 

A grant of common out of all one’s manor authorizes the 
grantee to depasture his cattle only in commonable places, 
and not in the grantor’s garden. So a grant of all trees 
growing on a farm does not extend to fruit trees, if there be 
any other trees on the farm." A general covenant for quiet 
enjoyment of land extends only to evictions and disturb- 
ances by title. But a covenant to indemnify against a par- 
ticular person, by name, extends to entries and disturb- 
ances of that person by tort as well as by right.* So if the 
condition of a bond be that the obligor shall not hurt or mo- 
lest the obligee ‘‘ on any account,” it shall be construed to 
be a wrongful molestation, and not to hinder the obligor 
from pursuing the obligee for crimes committed by him, or 
for any other just cause.’ 

Under this third rule of interpretation may also be given 
the following cases, where general words are restrained by 
the subject matter of the contract. 

The use and object of a sweeping clause are, generally, 
to guard against any accidental omission; but it is meant 
to refer to estates or things of the same nature and descrip- 
tion with those that have been before mentioned.* A release 
of all demands, when a particular demand is acknowledged 
to have been received, is confined to the demand specified.® 
In 2 Rol. Abr. 109, it is said, “if a man should receive £10, 
and give a receipt for it, and doth thereby acquit and re- 


' Pow. Con. 377; Shep. Touch. 86, 87. 

* Dalis. 58, pl. 8; 110, pl. 2; Chanudflower v. Prestley, Yelv 30, and cases 
im note. Greenby v. Wilcocks, 2 Johns. 1. 

3 Dobson v. Crew, Cro. Eliz. 705. * Per Ld. Mansfield, Cowp. 12. 

5 1 Pow. Con. 391 et seq. 1 Domat, 38, § 21. 
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lease the person of all actions, debts, duties and demands, 
nothing is released but the £10; because the last words 
must be limited by those foregoing.” Lord Holt is reported’ 
to have denied this case in Rolle; but lord Ellenborough’ 
said, he was sorry to find that it had been denied to be law, 
because it seemed to him to be as sound a case as could be 
stated. And it is now, doubtless, the settled law of Eng- 
land and of this country.’ 

But if the general words of a release stand alone, without 
any recital, or reference to the subject matter on which it is 
to operate, the rule does not apply. In such case, the re- 
lease is taken most strongly against the releasor.* Extrinsic 
evidence cannot be admitted to explain the releasor’s inten- 
tions, and to what demand the release is to be applied ;' 
otherwise, of a receipt.® 

Where the condition of a bond is larger than the recital, 
the recital shall restrain it—on the principle that the condi- 
tion is to be confined to the subject matter. The recital 
shows what the subject matter is. ‘‘ The condition cannot 
be taken at large, but must be tied up to the particular 
matters of the recital.”” 'Thus, where the condition of a 
bond recited that the obligee had made the obligor bailiff of 
the hundred of Brixto, and the engagement was that the 
obligor should make true return of all warrants directed to 
him; on a suit upon this bond, alleging that the obligee 
made a warrant to the obligor to execute a certain process, 


' 1 Show. 155. 24M. & S. 427. 

3 Bac. Abr. Release, K; Cole v. Knight, 3 Mod. 277; Abree’s case, Hetl. 
15; Payler v. Homersham, 4 M. & S. 423; Lampon v. Corke, 5 Barn. & 
Ald. 606; Lyman v. Clarke, 9 Mass. 235; Munro v. Allaire, 2 Caines, 329 ; 
5 Johns. 335, per Kent, C. J. 

4 Thorpe v. Thorpe, 1 Ld. Raym. 235; Bac. Abr. Release, K. 

5 Butcher v. Butcher, 1 New. Rep. 113; Pierson v. Hooker, 3 Johns. 68. 

6 3 Stark. Ev. 1044. 1272; 8 Johns. 389; 9 Johns. 310; 1 Johns. Cas. 145; 
11 Mass. 32; 4 Greenl. 427. 

7 Per Eyre, J. Gilb. Cas, 240. 
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and that he had not returned it, it was held, on demurrer, 
that no cause of action was shown; because the generality 
of the condition must be restrained by the recital, and the 
defendant was liable only for not returning warrants to be 
executed within the hundred of Brixto: Non constat, on 
these pleadings, that such was the warrant which the de- 
fendant, as was alleged, had not returned.’ After verdict, 
however, judgment would not be arrested for such cause. 
It would be intended that the warrant was directed to the 
defendant as bailiff of the hundred for which he was ap- 
pointed.* In Pearsall v. Summersett,’ the condition of the 
bond recited that the plaintiff had accepted, indorsed, &c. 
divers bills of exchange for the accommodation of W., sev- 
eral of which were outstanding, and in order to indemnify 
the plaintiff, in respect thereof, from all losses, charges, &c. 
the defendant stipulated to pay all that the plaintiff had 
advanced, or thereafter should advance, on account of W. 
It was held, that the condition should be confined to pay- 
ments in respect to bills accepted before the date of the bond. 

In a suit on a bond reciting that J. had been appointed 
deputy postmaster for the term of six months, and with a 
condition that during all the time he should continue in 
that office, he would faithfully perform the duties, &c.—it 
was held, that the surety of J. was not liable for his default 
after six months had elapsed.‘ So where the condition of a 
bond is for the good conduct of a person in an office which 
is annual, &c. though the condition purport to be commen- 
surate with his continuance in office, and he be reélected or 
reappointed, yet the obligor is liable only during the con- 
tinuance of the office under the first election or appoint- 
ment;° otherwise, if the oflice is not by law an annual one, 


' Stoughton v. Day, Style, 18. S. C. Aleyn, 10. 
2 Weston v. Mason, 3 Bur. 1727. 3 4 Taunt. 593. 
4 Arlington v. Merricke, 2 Saund. 414, and note (5). 


® Liverpool] Water works v. Atkinson, 6 East, 507; St. Saviour’s v. Bos- 
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though the officer may be annually elected or appointed.' 
Where a bond was given for the fidelity of an accountant 
in a bank, and that he should continue in the service of the 
bank for two years, the bond was held to secure the bank 
while the accountant was in their service; the mention of 
two years only preventing his sooner leaving the service.’ 
So if there is a change of parties, the obligor and his 
sureties are not held on the contract. As where a bond was 
given for the fidelity of a clerk of the obligee, and the ob- 
ligee entered into partnership with a third person, and the 
clerk was afterwards guilty of misconduct in the partner- 
ship business.* So in case of a material variation in the 
mode or extent of transacting the business of the obligee.* 
So where a bond was given to several persons as governors 
of a voluntary society, with a condition for the faithful col- 
lection and accounting, &c. of H. to the obligors, and their 
successors, as governors, and the society afterwards was 
incorporated; a default of H., after the incorporation, was 
held not to be covered by the bond.*® In Barclay v. Lucas,° 
on a bond reciting that the obligees ‘“‘ had agreed to take 
one”’ Jones into their service, and employ him, as a clerk in 
their shop and counting house, and that the defendants had 
tock, 2 New Rep. 175; Hassell v. Long, 2 M. & 8. 363; Bigelow v. Bridge, 


8 Mass. 275; U. States v. Kirkpatrick, 9 Wheat. 720; Commonwealth »v. 
Fairfax, 4 Hen. & Munf. 208 ; Commonwealth v. Baynton, 4 Dallas, 282; S. 
Carolina Society v. Johnson, 1 McCord, 41; S. Carolina Ins. Co. v. Smith, 2 
Hill, 589. 

' Curling v. Chalklen, 3 M. &. S. 502; 1 New Rep. 40, per Mansfield, C. 
J. Dedham Bank v. Chickering, 3 Pick. 335. 

2? Worcester Bank v. Reed, 9 Mass. 267. 

3 Wright v. Russell, 3 Wils. 530; S. P. Barker v. Parker, 1 D. & E. 287; 
Strange v. Lee, 3 East, 484; Bellairs 7. Ebsworth, 3Campb 53. 

4 Bartlett and Bowdage v. Attorney General, Parker's Rep. 277, 278; Mil- 
ler v. Stewart, 9 Wheat. 680; Boston Hat Manufactory v. Messenger, 2 Pick. 
223. See also 4 Pick. 314; Fell on Guaranties, chap. v. 

5 Dance v. Girdler, 1 New Rep. 34. 1D. & E. 201, note. 
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agreed to become security for his fidelity, &c., and the con- 
dition was that Jones should faithfully account, &c. ; it 
was held that the sureties were liable for the misconduct of 
Jones, after the obligees had received a new partner into 
their business. ‘This decision was made on the ground that 
the intention of the parties was to take and give security ¢o 
the house ; and in England the house frequently continues 
under the original firm, though there is a succession of 
partners. But this decision has been questioned by coun- 
sel and judges, and probably would not now be regarded 
as authority, except under precisely similar facts. The 
case of Wright v. Russell,’ there doubted, has been repeat- 
edly confirmed. In Metcalf v. Bruin,*? where a bond was 
given to the trustees of a numerous and fluctuating body, 
called the Globe Insurance Company, to secure the fidelity 
of a servant of the company ‘ during his continuance in 
the service of the company,” it was held that the actual 
existing body of persons, carrying on the same business un- 
der the same name, were intended by the bond; and that 
the obligees, who were trustees of the company, were enti- 
tled to sue for a breach of the bond by the servant, which 
happened after a change in some of the members of the 
company. 

But the recital in the condition of a bond does not confine 
the responsibility of the obligor to the limits of the recital, 
where the condition itself manifestly is designed to be ex- 
tended beyond the recital. The rule holds only in case of 
general terms consistent with the limitation expressed, or to 
be collected from the scope of the contract. Therefore, 
where the condition of a bond, in addition to matter men- 
tioned in the recital, contained a stipulation for indemnity 
against claims arising from acceptances ‘‘or any other 
account thereafter to subsist’? between the parties, it was 


1 3 Wils. 530. 2 12 East, 400. 
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held that a transaction, not specified in the recital, was pro- 
vided for in the condition.’ 

Guaranties, or letters of credit, are construed strictly ; the 
generality of the words being restrained to the particular 
case in view of the guarantor, in all instances in which 
such a course is not inconsistent with the terms employed.’ 
The principle applied to guaranties is the same which is 
applied to bonds with conditions; and the cases on both 
species of contracts are cited by counsel, and commented 
on by courts, as mutual authorities. 

In Union Bank v. Clossey,’ it was held that the condition 
of a bond that a clerk in a bank should “ well and faith- 
fully perform the duties assigned to and trusts reposed in 
him,” applied to his honesty only, and not to his ability ; 
and that for a mere mistake of the clerk, his sureties were 
not responsible. But in Minor v. Mechanics’ Bank of Alex- 
andria,* the supreme court of the United States decided that 
a condition ‘‘ well and truly” to execute official bank 
duties, included not only honesty, but reasonable skill and 
diligence. The supreme courts of Massachusetts, New Jer- 
sey and Pennsylvania have made like decisions.’ ‘ The 
operations of a bank require diligence, with fitness and 
capacity, as well as honesty, in its cashier; and the secu- 
rity for the faithful discharge of his duties would be utterly 
illusory, if we were to narrow down its import to a guaranty 
against personal fraud only.” ® 

The contracts of sureties are always strictly construed ; 
and it is not improbable that in some of the cases which 


1 Sansom v. Bell, 2 Campb. 39; S. P. Com. Dig. Parols, A. 19; Watson v. 
Boylston, 5 Mass. 411. 

® See 2 Stark. Ev. 648; Fell on Guaranties, chap. v.; Melville 7. Hayden, 
3 Barn. & Ald. 593; Norton v Eastman, 4 Greenl. 521. 

3 10 Johns. 271. 41 Pet. 48 

5 American Bank v. Adams, 12 Pick. 303 ; State Bank r. Chetwood, 3 Halst. 
25; Barrington v. Bank of Washington, 14 S. & R. 405. 

6 Per Story, J. 1 Pet. 69. 
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have been cited, a more liberal and extended construction 
might have been given to the stipulations, if the principal 
only had been concerned. But the same construction is 
given to a bond with sureties, when the principal is sued 
alone, as when all are sued, or the sureties only.’ 

In Williams v. Jones,’ a bond, given by G., a postmaster 
appointed for three years, was held to be a security for de- 
faults after the three years expired; he continuing in office, 
Without any new appointment or bond. But his successor 
had been obliged to give bond for the arrears of G., and 
had taken out a scire facias against G., and afterwards an 
extent; and he was held to be entitled to hold G’s. land 
against the assignee of G., who took it from G. before the 
expiration of three years; as well for the amount of G’s. 
default after that time, as for the small sum in which G. 
was in arrear when the three years expired. If this case 
be law, it probably stands on the ground of prerogative, by 
which the crown, and its debtors and assignees, are placed 
on different grounds from subjects and their contracts with 
each other.® 

4. The whole contract is to be regarded in giving it a 
construction, and one part is to be interpreted by another. 
Ex antecedentibus et consequentibus fit optima interpretatio. 
Turpis est pars, que cum suo toto non convenit.* 

Most of the cases, cited under the preceding rule, are per- 
haps equally included in this. 

In the Duke of Northumberland v. Errington,* Buller, J. 
said, ‘‘it is immaterial in what part of a deed any particular 
covenant is inserted ; for in construing it, we must take the 
whole deed into consideration, in order to discover the 


1 8 Mass. 276. 2 Bunb. 275. 

3 See Wightwick, 34, The King v. Smith—that the king takes priority of a 
purchaser, in case of debts of his officers and receivers. The crown has a 
lien on the oflicer’s lands, &c. in case of a contract by specialty. 

4 Plowd. 161; Winch, 93; 1 Domat, 37, § 10; Shep. Touch. 87. 

55 D. & E. 526. 
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meaning of the parties.” In that case, it was held that 
the general words in the beginning of the lessee’s covenant, 
“jointly and severally,” &c. extended to all the subsequent 
covenants, though those words were not repeated in every 
covenant throughout the deed: Because it would not have 
answered the lessor’s purpose that the lessee should be 
bound separately in the subsequent covenants. Lord Al- 
vanley says, “ however general the words of a covenant 
may be, if standing alone, yet if from other covenants in the 
same deed, it is plainly and irresistibly to be inferred that 
the party could not have intended to use the words in the 
general sense which they import, the court will limit the 
operation of the general words. If such an inference does 
arise from concomitant covenants, they will control the 
general words of an independent covenant in the same 
deed.” ' 

A very early case’ illustrates this rule laid down by lord 
Alvanley. A lessor covenanted that he had made no for- 
mer grant or any thing whereby the grant or assignment 
might be in any measure impaired, hindered or frustrated, 
but that the assignee, by virtue of that grant and assignment, 
might quietly have, hold, &c. without any impediment or 
disturbance by him, or by any other person. Dower was 
assigned to the wife of a former owner of the leased prem- 
ises, and a suit was brought on a bond given by the lessor 
to perform the covenants in his assignment; and it was 
held that the generality of the latter covenant was restrained 
by the words of the former; that the lessor had covenanted 
for quiet enjoyment only against other persons having right 
derived from him. 

The ablest and most lucid judgment, on the application 
of this rule, which the books contain, was given by lord 


1 3 Bos. & Pul. 574, 575. 
2 Broughton v. Conway, Dyer, 240; Mo. 58; Dalis. 58, pl. 8; S. P. Dalis. 
110, pl. 2. 
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Eldon, in the case of Browning v. Wright.’ Parker, J.,* calls 
it ‘‘a triumph of common sense.” Wright bargained, sold, 
&c. to Browning, his heirs, &c. a parcel of land, and war- 
ranted it against himself, and covenanted that notwithstand- 
ing any act, by him done to the contrary, he was seized 
lawfully and absolutely in fee simple, and that he had a 
good right, full power, &c. to convey. ‘The breach of cove- 
nant, alleged in the declaration, was, that Wright had not 
good right, full power, &c. to convey to the plaintiff, for 
that one Child and his wife were lawfully and rightfully 
seized of said land, and had-a lawful and rightful title 
thereto not derived from the plaintiff (Browning), and that 
he had been obliged to become tenant to Child and wife; 
and thus lost his fee simple in the estate conveyed. It was 
held that the covenant, viz., that Wright had good right, 
lawful title, &c. was either a part of the preceding special 
covenant, or, if not, that it was qualified by the other 
special covenants against the acts of himself and his heirs 
” said Buller, 
J., in that case, ‘‘unless we look to the whole deed, and 
infer from that their real intention. The defendant has 
expressly told us, in one part of the deed, that he means to 
covenant against his own acts; and are we to say that he 
has, in the same breath, covenanted against the acts of all 
the world?” * 

On the same principle of construction, it was held, where 
lord Rich, on conveying land, covenanted that it was worth 


only. ‘‘ We do not do justice to the parties, 


1 2 Bos. & Pul 13. 

2 8 Mass. 217. See also Stannard v. Forbes, 6 Adolph. & Ellis, 572. 

3 See also, on this point, I Leigh’s Nisi Prius, 613, 614; Foord v. Wilson, 
8 Taunt. 543; Milner v. Horton, McClel. 644; Sicklemore v. Thistleton, 6 
M. & 8.9; Sugden on Vendors, ch, xiii.; Gainsford v. Griffith, 1 Saund. 
58, and notes ; Howell v. Richards, 11 East, 633; Nind v. Marshall, 1 Brod. 
& Bing. 319; Cole v. Hawes, 2 Johns. Cas. 203; Whallon v. Kaufman, 19 
Johns. 97; Knickerbacker v. Killmore, 9 Johns. 106; Barton »v. Fitzgerald, 
15 East, 530. 

VOL. XXIII.—NO. XLVI. 18 
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£1000 per annum, and so should continue, notwithstanding 
any act done, or to be done, by him—that the latter words 
‘‘any act,’ &c. extended to the time when the covenant 
was made, as well as to future time.’ 

In Jackson v. Stevens,’ where the owner of three fourths 
of a tract of land granted a moiety thereof by metes and 
bounds, with all the estate, right, title, &c. which he had 
in the above described premises, it was held that a moiety 
only passed by the deed. 

In regard to agreements respecting a demise of lands, &c. 
subsequent words are often held to control prior ones; or 
rather to show what was intended by prior words. There 
are several cases, in which the question was raised whether 
an instrument is intended for a present demise, or a stipula- 
tion for a lease in future.’ 

5. Construction is to be such that the whole instrument, 
or contract, and every part of it, may take effect, if it be 
possible consistently with the rules of law and the intention 
of the parties.‘ 

The last previous rule is perfectly consistent with this, 
though it may seem, at the first thought, to contradict it. 
Under that rule, every part of the agreement does take 
effect; and the effect intended by the parties. One part is 
construed, not destroyed nor impaired, by the other. Words, 
used in an apparently general sense, are held to have been 


1 Rich v. Rich, Cro. Eliz. 43. See also Gervis v. Peade, Cro. Eliz. 615; 
Woodyard v. Dannock, Cro. Eliz. 762. But see Hughes v. Bennet, Cro. Car. 
495 ; Craylord v. Craylord, Cro. Car. 106; Harflet v. Butcher, Cro. Jac. 644. 
It will not be easy to reconcile all these cases, perhaps, with respect to the 
application of the rule of construction above mentioned ; but the principle 
itself is recognized in each one of them, as well as in others cited in Brown- 
ing v. Wright, 2 Bos. & Pul. 13. 

216 Johns. 110. S. P. 1 Stark. Rep. 124, Doe v. Anderson. 

3 See Roe v. Ashburner, 6 D. & E. 163, and previous decisions there cited. 
Bac. Abr. Leases, &c. K ; 2 Wend. 433. 

4 Shep. Touch. 87; 16 Johns. 178; Randel v. Chesapeake and Delaware 
Canal Company, 1 Harrington, 154. 
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intended in a special or restrained sense, from inspecting 
the context, and looking to the effect. Noscitur a sociis. 
So that the whole and every part, as the parts are under- 
stood upon a view of the whole, have an effectual operation. 
This fifth is, therefore, an additional, and not a mere modi- 
fying rule—as examples will fully show. 

“If I have in D. blackacre, whiteacre and greenacre, and 
I grant unto you all my lands in D., that is to say, black- 
acre and whiteacre, yet greenacre shall pass too.”’ <A case 
is mentioned in Savile, 71, where C. C. leased land to J. S. 
for twenty-one years, and covenanted that the lessee should 
enjoy the land for the term against “the said B.C.” It 
was held, that the word ‘ said”’ should be rejected, because 
B. C. had not before been mentioned; but that the cove- 
nant was against the interruption of B. C., if there were 
any such person.* So where one Brooks, who owned three 
parcels of land—each particularly described in the deed of 
one Wylie conveying them to him—made a deed of con- 
veyance, beginning his description of the land thus: “ three 
parcels or lots situated in Portland, and bounded as follows, 
to wit, the first lot beginning,” &c. and setting forth the 
boundaries of that lot, and then closing thus—‘“ being the 
same which was conveyed to me by J. Wylie, by deed 
dated,’’ &c.—all the three parcels were held to have passed 
by the deed;* otherwise the words “ three parcels”? would 
have had no effect. ‘To restrain the meaning of “ three” 
to the one particularly described, would have been to con- 
tradict or destroy the word, and not to expound it. If the 
deed had professed to convey but one lot, the reference to 
W ylie’s deed might and ought to have been restrained, accord- 
ing to the fourth rule, to the description of the lot professed to 











' Per Lord Hobart, Hob. 172. 
? Ought not this to have been regarded as a mere clerical error—a mis- 
naming of the lessor ? 
3 Child v. Ficket, 4 Greenl. 471. 
18* 
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be conveyed. Or if no reference had been made to Wylie’s 
deed, the first lot only would have passed, because there would 
have been no means of ascertaining where or what the 
other two lots were; and then that part of the deed, which 
mentioned three lots, would have been void for uncertainty 
as to all but the one described—according to another rule of 
construction, which will be mentioned hereafter. So where 
the owner of a farm, which he held by two deeds, one con- 
veying to him one undivided third part, and the other the 
residue thereof, made a mortgage of a tract of land described 
as being the same mentioned in his first deed, to which he 
referred for a description, and as being his whole farm; it 
was decided that he had mortgaged his whole farm, and not 
one third only ; that the reference to the first deed was for 
description of the land, and not for the quantity of estate 
or interest mortgaged.’ 

In Saward v. Anstey,’ the defendant covenanted with the 
plaintiff to pay an annuity on an estate which he had pur- 
chased of the plaintiff, and to indemnify him. ‘lhe annuity 
was charged on the land only, and not on the occupant, and 
belonged to the plaintiff's sisters. In a suit on the cove- 
nant, for not paying the annuity, the declaration did not aver 
that the plaintiff had been damnified. It was contended 
that, taken all together, the covenant was only for indem- 
nity, and that therefore no cause of action was shown. But 
it was decided otherwise. For if the clause of indemnity 
were to limit the covenant for payment to cases where the 
plaintiff was himself damnified, it would wholly destroy its 
effect. The plaintiff could not be damnified by non-pay- 
ment of the annuity. ‘The covenant for payment must, 
therefore, have been intended for the benefit of others (the 
plaintiff's sisters) for whom he doubtless meant to provide 


1 Willard v. Moulton, 4 Green}. 14; 8S. P. Jackson x. Stevens, 16 Johns. 110. 
* 2 Bing. 519. See also Co. Lit, 146, a. 
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the personal responsibility of the defendant. The covenant 
of indemnity to himself was clearly useless. 

By the construction given to the contracts, in these three 
instances, every part of them took effect. 

The old books say that if there be two clauses or parts 
of a deed repngnant the one to the other, the first part shall 
be received, and the latter rejected, unless there be some 
special reason to the contrary; but that in the case of a will 
containing two repugnant clauses or parts, the first shall be 
rejected, and the last received. ‘ The first deed and the last 
will shall operate,” isan ancient maxim.’ In modern times 
this maxim has very little operation. A ‘reason to the 
contrary” is almost always found. ‘The rules of construc- 
tion now applied, in cases of repugnancy, give eflect to the 
whole and every part of a will, deed, or other contract, 
when that is consistent with the rules of law and the inten- 
tion of the party. And when this is impossible, the part 
which is repugnant to the general intention, or to an ob- 
vious particular intention, is wholly rejected. Parts, which 
were once regarded as repugnant, are now deemed con- 
sistent. 

As to wills. In Owen, 84, Anderson, J., says, conformably 
to the old notion, ‘if I devise my land to J. 8. and after- 
wards, by the same will, I devise it to J. D.—now J. 5. 
shall have nothing, because it was my last will that J. D 
should have it.” This, however, is sheer technicality, and 
very ill applied. ‘The whole will, and each part of it, is as 
much the last will, as the last clause of it. And the whole 
shall stand, if it be possible consistently with the testator’s 
intentions. Contradiction and repugnancy are not to be 
presumed, if in any legal way a consistent meaning can be 
found. Inthe case supposed by Anderson, J., the devisees 


' Plowd. 541; Co. Lit. 112, b; Shep. Touch. 88 
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would each take a moiety of the land.’ So where legacies 
are given to several persons, in different clauses of a will, 
if there is a deficiency of assets, all must abate proportion- 
ally, unless the testator uses language which shows a con- 
trary intent; as, if he directs a particular legacy ‘ to be 
first paid,’”’—or unless from his obligation to provide for a 
particular legatee, a contrary intent is to be inferred. 

As to deeds and other contracts. In grants, &c. if words 
of restriction are added, which are repugnant to the grant, 
the restrictive words are rejected. As, if one grant all his 
lands, in the whole town of A, viz. in the first parish; all 
the lands will pass, and the scilicet is void. Otherwise, if the 
grant be of lands in the town of A, namely, in the first parish.’ 
So if there be a demise of lands and woods, (described) ex- 
cept the woods, the exception is void. Or a lease for years 
to O. and his assigns, provided he shall not assign ; the pro- 
viso is void. But if the scilicet or proviso be merely ex- 
planatory, and not repugnant to the grant, &c. the latter shall 
be limited by the explanatory clause. As in a feoffment of 
two acres, habendum the one in fee, and the other in tail, 
the habendum only explains the manner of taking, but does 
not restrain the gift. In these last, and similar examples, 
the substance of the premises is not altered.’ 

Whatever is expressly granted, or covenanted, or prom- 
ised, cannot be restrained or diminished by subsequent 
provisos, restrictions, &c.; but general or doubtful clauses 
precedent may be distributed or explained by subsequent 
words and clauses not repugnant or contradictory to the 
express grant, covenant, or promise.* Nor can subsequent 


* See Wallop v. Darby, Yelv. 209; Plowd. 541, in margine ; Swinb. Part 
I. § V.; Co. Lit. 112, note 144; 13 Mass. 535. 

2 Hob. 173. 

3 See Hob. 172, 173; Mo. 880; Bac. Ab. Grants, 1.1, Jackson v. Ireland, 
3 Wend. 99. 

4 See Cutler v. Tufts, 3 Pick. 272. 
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words or clauses, repugnant to the express grant, demise, 
covenant, &c. enlarge such grant, &c. ‘Thus, where in a 
lease of land for forty years, the lessor covenanted that the 
lessee and his assigns should enjoy the land for the term of 
“eighty years aforesaid,” it was decided that this covenant 
for enjoyment did not enlarge the term; and the words 
‘eighty years aforesaid’’ were rejected as inconsistent with 
the demise." So where a rent of £20 was granted, issuing out 
of certain lands, habendum after the decease of Ann Greaves 
and Thomas Greaves, or either of them—the first payment 
to be made at a certain feast day that should first happen 
after the death of A. or T’. Greaves—with a clause that if 
the rent should be unpaid at any feast day named, the 
grantee, at any time during the joint lives of said A. and 
T. Greaves, might distrain, &c., as no rent was granted 
during the joint lives of these persons, the words ‘‘ during 
the joint lives,” &c. were rejected as repugnant.” So where 
A. acknowledged the receipt of three hogsheads of tobacco 
in part of his claim on B., ‘‘he the said A.” to be allowed 
per cent. the highest six months’ credit price, it was held that 
the words ‘‘ said A.”’ should be rejected as repugnant to the 
clear intent of the parties.” So in all cases, doubtless, of 





1 Savile, 71, pl. 147. See Weak ». Escott, 9 Price, 595. 

? Crowley v. Swindles, Vaugh. 173. This case was decided on a demurrer 
to a cognizance in replevin, in which the grant was pleaded according to its 
meaning and effect, without mentioning the joint lives, &c. The plaintiff 
had oyer, and set forth the grant in hac verba, and demurred. The cognizance 
was held good. The construction would have been the same if the grantee 
had claimed the rent while A. and T. Greaves were both alive. 

3 Ferguson v. Harwood, 7 Cranch, 414. This case also was decided on a 
question of variance—the pleadings alleging the contract as above stated, and 
the contract itself being different. But Story, J., said that if the contract had 
been as set forth, the same result must have been produced. 

The cases of Vernon v. Alsop, T. Ray. 68, 1 Lev. 77, 1 Sid. 105, and Mills 
v. Wright, 1 Freem. 247, come within this rule of construction—where the 
condition of a band for payment of money was that the bond should be void 
if the money was not paid. It was wholly repugnant to the bond itself; 
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the erroneous substitution of one party for the other, in 
a written contract, where the error is manifest on inspec- 
tion of the instrument. This rejection of repugnant matter 
can, however, be made only in cases where there is a full 
and intelligible contract left to operate after the repugnant 
matter is excluded. Otherwise the whole contract, or such 
parts of it as are defective, will be pronounced void for 
uncertainty. 

In those contracts, in which the repugnancy or ambiguity 
is apparent on the face of the contract itself, if the repug- 
nancy, &c. be such as renders the intention of the parties 
unintelligible, the contract is null and void. Parol evidence 
is inadmissible to explain a written instrument which con- 
tains a latent ambiguity. If the rules of construction fail 
to elicit the meaning, the parties are without remedy. But 
there are ambiguities and repugnancies which are latent, 
and “a latent ambiguity,” says lord Bacon, ‘‘ may be holpen 
by averment.” A latent ambiguity is one which arises ex- 
trinsically in the application of an instrument of clear intrin- 
sic meaning. As if one promise to pay John Smith a certain 
sum of money. ‘This is clear on the face of the promise; 
but there may be many men of that name. ‘This is an ex- 
trinsic fact, and parol evidence is admissible to show to 
which man of this name the promise was made. So if one 
devise or grant his land in D, the words are unambiguous; 
but parol evidence may and must be received to show the 
situation, extent, &c. of the land. “ Parcel or not parcel of 
the thing demised is always matter of evidence.” ' 

In conveyances of land, it is often necessary to resort to 
extrinsic evidence of the grantor’s intention. 'The ambi- 
guity often being latent, evidence dehors the grant, &c. is 


but by rejection the bond was left in full force, as an entire and perfect con- 
tract. See Finch’s Law, 52; Stockton v. Turner, 7 J. J. Marsh. 192; Gully 
v. Gully, 1 Hawks, 20; 1 Doug. 384, per Buller, J. ; 2 Atk. 32. 

1 See 3 Stark. Ev. 1000, 1026; 1 D. & E. 704. 
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allowed to affect its construction. The description of land 
can be verified or falsified, in part or in whole, by inspect- 
ing the land, and by comparing monuments, courses, dis- 
tances, &c. ‘Therefore, if the description of an estate con- 
veyed be sufficient to ascertain what was intended to pass— 
though, upon examination, or upon inquiry into extraneous 
matter of description, the estate will not agree with some 
of the particulars of the description; yet it should pass by 
the conveyance, so that the intention may be effected. No 
peculiar principle of construction is adopted in these cases. 
Nor is this application of the common rules of construc- 
tion peculiar to agreements respecting lands. In all agree- 
ments, whatever be the subject of them, when there is a 
latent ambiguity, the same application of the principle is 
made. 

As conveyances of land are as frequent as almost any 
other species of contract, and are the frequent subject of dis- 
cussion in our courts, some of the prominent rules and 
established canons of construction may properly be men- 
tioned in this connection. 

When the description of the estate intended to be con- 
veyed includes several particulars, all of which are neces- 
sary to ascertain it, no estate will pass except such as agrees 
with every particular of the description. As if one grant 
all his land in his own occupation in the town of D, no 
land passes, except what is in his own occupation, and is 
also in that town. Every part of such grant takes effect by 
this construction." But if the description is sufficient to 
ascertain the estate, although the estate will not agree with 
all the particulars of the description, yet it will pass. As 
if one convey his house in D, which formerly belonged to 
A. B., when it never was A. B.’s, but was C. B.’s, the 
house in D shall pass, if the grantor had only one house. 


* Plowd. 191. 
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The description of the house in D is sufficient to ascertain 
the building. The intention of the parties is thus effected, 
and the rejected part of the deed is that which cannot 
operate consistently with that intention. If, however, the 
grantor had two or more houses in D, neither of which 
ever belonged to A. B., the grant would be inoperative, and 
void for uncertainty. But if other words of description 
were added, sufficient to identify the house intended, then 
it would pass, on the principle before mentioned, though 
the former owner was misnamed.’ Thus a conveyance ‘of 
all that my farm in W, on which I now dwell, containing 
one hundred acres, with my dwelling house and barn there- 
on, being lot No. 17, &c., bounded,” &c., was held to pass 
the farm on which the grantor dwelt, though it was not lot 
No. 17, and though the boundaries were mostly mis- 
described.’ 

Where the boundaries of land described in a deed are 
fixed and known monuments, although neither courses, 
distances, nor computed contents agree therewith, the mon- 
uments must govern. Courses and distances may be erro- 
neously taken and measured ; and computation of contents 


1 Lamb v. Reaston, 5 Taunt. 207; Vose v. Handy, 2 Greenl. 322; Roe v. 
Vernon, 5 East, 51; Doe v. Greathed, 8 East, 91; Bac. Ab. Grants, H.1: 
Com. Dig. Grant, E. 13. 

2 Worthington v. Hylyer, 4 Mass.196. §S. P. Jackson v. Loomis, 18 Johns 
81; 19 Johns. 449. In Plowd. 191, will be found the substance of the law as 
to the construction of grants. See also Massie v. Watts, 6 Cranch, 148; 
Jackson v. Wilkinson, 17 Johns. 146, and cases there cited. Jackson v. Clark, 
7 Johns. 217. The state of titles, in Kentucky, gave rise to a course of deci- 
sions, and to the adoption of rules of construction, which evince great skill 
and ability in the courts, and which have nearly overcome and reduced to 
order the confusion formerly so embarrassing to claimants of land in that por- 
tion of the country. The most important of these decisions may be found— 
either made or cited by the supreme court of the United States—in Cranch 
and Wheaton. But as the doctrines are chiefly of local application—though 
not contrary to the spirit of the common law rules of construction—it seems 
hardly advisable to detail them in this place. See 1 Pirtle’s Digest, 113—131. 
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may be inaccurate. Fixed monuments remain, and there 
can be no uncertainty about them. If, however, the monu- 
ments cannot be ascertained, the length of lines mentioned 
in the deed must govern. But there may be cases, in which 
it is more reasonable to suppose that there is a mistake as 
to the monuments referred to, than in the admeasurement 
of the distances, when they are found to disagree; and in 
such cases (which must be few) the admeasurement shall 
determine the boundaries, rather than the monuments.’ 

If a deed of conveyance refer to a monument not in ex- 
istence at the time, and the parties afterwards erect it, with 
the intention of conforming to the deed, the monument will 
govern the extent, though it do not coincide with the line 
described in the deed.’ 

Lands, granted as bounded on a river, extend to the 
thread of the river—ad filum aque@—uniless from prior 
grants on the other side of the river, such construction is 
negatived.’ And if there be an island in the river, the line 
will run in the same manner as if there were no island. If, 
therefore, the island be wholly on one side of the thread of 
the stream, it will belong to the owner of the bank on that 
side: if in the middle of the stream, it will belong in 
severalty, one half to each of the riparian proprietors. So 
of any other proportions into which the island may be di- 
vided by the thread of the river.“ And the law is the same 
in case of the accession of an island in a stream. It will 
belong to the owners of the banks, and they will be entitled 
to hold to the thread of the river and to divide it pro modo 


1 See Savile, 114; 2 Freem. 107. The numerous American decisions on 
this point are cited in 1 Metcalf and Perkins’s Digest, 474. 

2 Makepeace v. Bancroft, 12 Mass. 469; Lerned v. Morrill, 2 N. Hamp. 
197; Waterman v. Johnson, 13 Pick. 267; Kennebec Purchase v. Tiffany, 
1 Greenl. 219. 

3 Lunt v. Holland, 14 Mass. 149; King v. King, 7 Mass. 496; The King 
v. Wharton, 12 Mod. 510; 3 Kent’s Com. Ist. ed. 344. 

4 Ingraham v. Wilkinson, 4 Pick. 268, and cases there cited. 
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et quantitate agrorum.' Islands, however, are the subject 
of separate grants, and this doctrine of boundaries in grants 
of land bordering on streams holds only where the islands 
are not otherwise appropriated. 

This construction of boundaries is applied only to land 
bordering on streams not navigable. By the common law, 
a stream, or inlet of the sea, is regarded as navigable only 
so far as the tide ebbs and flows. Thus far, ifit can be 
used by water-craft to any useful purpose, it is technically 
navigable. All arms of the sea, coves, creeks and streams, 
where the tide ebbs and flows, are the property of the 
sovereign, as far as the ordinary high water mark: But a 
subject may acquire property therein, by grant, or prescrip- 
tion which supposes a grant.’ A grant, therefore, bounding 
the grantee on navigable water, is construed to extend only 
to ordinary high water mark. 

The shore, technically taken, is the space between low 
water and ordinary high water mark; and the same con- 
struction is, of course, given to a grant of land bounded by 
the shore.’ By the civil law, ‘ est autem littus maris, qua- 
tenus hybernus fluctus maximus excurrit.’* By this law, 
also, the property in streams actually navigable belonged to 
the sovereign, or public, though the tide did not ebb and 
flow therein. 

This last difference in the two legal systems probally 
should be ascribed to the different size, &c. of the fresh- 
water rivers on the continent, and on the island of Great 
Britain. The Code Napoleon adopts the doctrine of the 


1 Vinnius, 141, (Amsterdam ed. of 1692,) Heinec. Pand. Pars vi, § 178; 
Heinec. Inst. Lib. IL. tit. 1, § 357; Deerfield v. Arms, 17 Pick. 41 

2 Davis, 55-58; 4 Bur. 2161 ; 2 Doug. 441; 4 D. & E. 430; 2 Bos. & Pul. 
472; 5 Taunt. 705; 1 Pick. 180; 6 Johns. 133; 2 Johns. 362; 21 Pick. 344. 

3 3 Kent's Com. Ist ed. 347; Storer v. Freeman, 6 Mass. 435; Blundell >. 
Catterall, 5 Barn. & Ald. 294. 304. 

4 Just. Inst. Lib. II. tit. 1, § 3; 5 Barn. & Ald. 292. 
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civillaw. F lumina autem omnia, et portus, publica sunt ; 
ideoque jus piscandi omnibus commune est in portu flumi- 
nibusque.. Vinnius, in his commentary on this passage 
(p. 126) restricts the word “ flumina” to such streams as 
are perennial, and the “jus piscandi”’ to the subjects of 
the country ‘‘ cujus fines flumen alluit, et quatenus alluit.” 

In Pennsylvania, North Carolina and South Carolina, the 
civil law doctrine is adopted in regard to the actually navi- 
gable fresh water rivers in those states.” In Connecticut, 
New York, Massachusetts, and Ohio, the doctrine of the 
common law is adhered to.* 

The owner of land adjoining on a stream not technically 
navigable, has, therefore, by the common law, an exclusive 
right of fishery ad filum aqu@, and may maintain a suit 
for a violation of this right.“ But the public has an ease- 
ment or servitude in streams that will bear water-craft to 
any useful purpose; namely, a free right of passage. 

The same law, as to boundaries and right of fishery, 
doubtless applies to cases of land adjoining small ponds. 
But in Massachusetts, by a colonial ordinance of 1641, ‘ for 
great ponds lying in common, it shall be free for any man 
to fish and fowl there, and may pass and repass, on foot, 
through any man’s propriety for that end, so they trespass 
not upon any man’s corn or meadow.” It was also pro- 
vided in the same ordinance, that “‘ every inhabitant, who 
is an householder, shall have free fishing and fowling in 
any great ponds, bays, coves and rivers, so far as the sea 
ebbs and flows within the precincts of the town where they 


1 Just. Inst. Lib. II. tit. 1, § 2. 

2 Carson v. Blazer, 2 Binn. 475; Shrank v. Schuylkill Navigation Com- 
pany, 14S. &R.71; Wilson v. Forbes, 2 Dev. 30; Ingram v. Threadgill, 
3 Dev. 59; Cates v. Wadlington, 1 M’Cord, 580. 

3 Adams v. Pease, 2 Connect. 481; The People ». Platt, 17 Johns. 195; 
Hooper v. Cumming, 20 Johns. 90; Freary v. Cooke, 14 Mass. 488 ; Com- 
monwealth v. Chapin, 5 Pick. 199; Gavit v. Chambers, 3 Hammond, 496. 

* See cases last cited, and Waters v. Lilley, 4 Pick. 145. 
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dwell, unless the freemen of the town, or the general court 
have otherwise appropriated them.’ ‘To this privilege is 
however added a proviso, that no town shall appropriate to 
any particular person any great pond containing more than 
ten acres of land, &c.’ This ordinance altered the common 
law in regard to the right of a several fishery in large ponds, 
and was designed to preserve to the people at large a fa- 
vorite privilege and amusement. ‘The effects of the ordi- 
nance are clearly perceptible at this day. As to fishing, 
&c. in tide waters, it seems to have been intended to restrict 
the right to householders in. the town where the waters 
were. But this part of the ordinance is not at all regarded 
in practice, and probably was never so applied as to restrain 
the common law right of every citizen in those waters. 
Otherwise, it is believed, as to ponds.* Great ponds, that is, 
of more than ten acres, have in many instances become 
private property : But whether the owners can exclude all 
other persons from fishing therein, is not known to have 
been decided. 

Although the borderers on streams not navigable own to 
the centre of the water, and have an exclusive right of fish- 
ery to that extent—subject only to the easement of passage 
on the water by the public; yet the legislature of Massa- 
chusetts have, from the earliest period, made provision for 
the passage of fish from the ocean into the ponds and 
streams above, and have subjected the owners of contigu- 
ous land, of mills, &c. to divers onerous duties—such as 
keeping open fish-gates on their dams, &c. And this legis- 
lative power has often been judicially recognized.’ 

It is a part of the law of that state (probably derived 
from the ordinance abovementioned,) that towns may ap- 


1 Ancient Charters, &c. 148, 149. 

® See Sullivan’s Land Titles, 284, et seq. ; 2 Dane's Ab. Ch. LX VIII. 

3 See 9 Pick. 87; Bigelow’s Digest, Fishery. Notso in New York. 17 
Johns. 195. 
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propriate the fishery in tide waters within their limits, if 
not appropriated by the legislature.’ 

The right in the waters and shores of the sea, and in 
navigable tide waters in North America, originally belonged 
to the English crown. ‘That right, to a certain extent, 
passed to the council, established at Plymouth in England, 
for the settlement of New England; and so far as it respects 
Massachusetts and Maine, the same right was transferred 
to the company which undertook that settlement ; and their 
transfer was confirmed by the charter of Charles II. In 
that charter (dated May, 1628) “ ports, rivers, waters, fish- 
ing,’ &c. were fully confirmed unto the company; and 
upon their establishing a government here, they took the 
dominion of the territory, and all its franchises and privi- 
leges, and parceled them out in small divisions. ‘Thus the 
people of the colony, in their political capacity, succeeded 
to all the territorial right that formerly belonged to the 
English crown and government. As the king might grant 
an exclusive right to a subject, in a fishery, or in the soil 
under navigable waters; so the colony, succeeding to his 
property and power, had the same authority to make like 
grants to individuals, or to corporate bodies. ‘This power, 
like all other powers of a kindred nature, vested in the 
legislature of the colony. 

The ordinance beforementioned made a material change 
in the law on this subject of public property in tide waters. 
And that change has continued till the present time. For 
though the colony charter was annulled in 1684, by a de- 
cree in chancery, yet a new charter was granted in 1691, 
granting to the inhabitants of the province of Massachusetts 
Bay, and their successors, the territory therein described, 
and all ‘“‘havens, ports, rivers, waters,’ &c. Indeed, the 
laws of the colony were not affected, in fact, by the an- 


' Coolidge v. Williams, 4 Mass. 140 
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nulling of the charter—whatever might have been the strict 
legal theory." By statutes, passed in 1692, all the local 
laws of Massachusetts and of New Plymouth were to re- 
main and continue in full force, in the respective places, 
until, &c.’ 

As to shores, flats, &c. by the ordinance of 1641, “it is 
declared that in all creeks, coves, and other places about 
and upon salt water, where the sea ebbs and flows, the 
proprietor of the land adjoining shall have propriety to the 
low water mark, where the sea doth not ebb above a hun- 
dred rods, and not more wheresoever it ebbs further ”’”—with 
a proviso securing the passage of boats or other vessels over 
the water.’ A grant of land, therefore, ‘‘ below high water 
mark,” if not otherwise restricted, will extend to low water 
mark, if that be not more than one hundred rods; and if it 
be more, the grant will extend to that distance.* So if the 
grant bound the grantor on a cove or creek, or on the salt 
water, sea, bay, &c.. But the grantee cannot always claim 
the flats in the direction of the exterior lines of his upland, 
but only in the direction towards low water mark from the 
two corners of his upland at high water mark: As in the 
case of a circular cove, &c.° 

If a grant bound the grantee upon the bank or margin of 
a stream, the stream itself is excluded. Low water mark 
would doubtless be the boundary, in such case. 

When a river is the boundary between two nations, or 
states, if the original] property is in neither, and there is no 
convention respecting it, each holds to the middle of the 


1 See 6 Mass. 438; 3 Amer. Jurist, 115, 24] ; 2 Hutchinson’s History, 
(8d ed.) 20. 

2 Ancient Charters, &c. 213. 229. 

3 Ancient Charters, &c. 148. 

4 Adams v. Frothingham, 3 Mass. 352; Austin v. Carter, 1 Mass 231. 

5 Rust v. Boston Mill Corporation, 6 Pick. 158. See further, 6 Mass. 332; 
10 Mass. 146. 

6 Hatch v. Dwight, 17 Mass. 298. 
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river. But when one state is the original proprietor, and 
grants the territory on one side only, it retains the river in 
its own domain, and the newly erected state, or the old 
state to which the cession is made, extends only éo the 
river; and low water mark is the boundary. ‘This is the 
law in case of fresh streams, as well as in those in which 
the tide ebbs and flows.’ So it was held in Handley’s 
lessee v. Anthony,’ on a claim to an island in the Ohio river, 
as part of the territory of Kentucky—the cession by Vir- 
ginia describing the territory as “situate, lying and being 
to the northwest of the river Ohio.” If this had been a 
question between private citizens, grantor and grantee, the 
latter would have held to the centre of the river. 

In the ordinance for the government of the territory 
northwest of the river Ohio, passed July 13, 1787, it was 
declared, that ‘‘ the navigable waters leading into the Mis- 
sissippi and St. Lawrence, and the carrying places between 
the same, shall be common highways, and forever free, as 
well to the inhabitants of said territory as to the citizens of 
the United States, and those of any other states that may 
be admitted into the confederacy, without any tax, impost, 
or duty therefor.”’ * 

Though, in general, the public have only an easement in 
the land over which a highway or road passes—as in rivers 
that are actually, though not technically, navigable—yet a 
grant of land, bounding on a highway or road, seems, in 
Massachusetts, to be construed to exclude the land used for 
a way, instead of extending to the centre.‘ In some other 
states, a contrary construction is given to such grant.° 


1 Vattel, Book I, chap. 22. 2 5 Wheat. 374. 

3 Journals of the old Congress, vol. 12, (Folwell’s ed.) p. 62; 3 U. S. Laws, 
(Story’s ed.) 2077 ; 5 Hammond, 414. 

4 Alden v. Murdock, 13 Mass. 256; Sibley v. Holden, 10 Pick. 249; Tyler 
v. Hammond, J1 Pick. 213. See 17 Pick. 104; 21 Pick. 295, 296. 

5 Peck v. Smith, 1 Connect. 103; Chatham v. Brainerd, 11 Connect. 60 ; 


VOL. XXIII.—NO. XLVI. 19 
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If a deed bound land on a way upon one side, this is con- 
strued as a covenant by the grantor that there is such a 
way; and it is not regarded as mere description.’ But a 
grant bounding land on “a thirty feet street,” is not held 
to amount to a covenant that the street is of that width 
throughout. It is considered as description only.’ Nor is 
a grant of land as abutting in the rear upon a street, which 
was merely laid down as such upon a map, but not actually 
opened, an implied grant of way in such supposed street, 
or a covenant to open a way there, the land being accessi- 
ble by a street in front.* T. M. 


Jackson v. Hathaway, 15 Johns. 454 ; Cortelyou v. Van Brundt, 2 Johns. 357 ; 
3 Kent's Com. Lecture LI. 
1 Parker v. Smith, 17 Mass. 413. 
Clap v. M’Neil, 4 Mass. 589. 
3 Case of Mercer Street, 4 Cow. 542. 
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ART. I1.—ON THE EFFECT OF DRUNKENNESS UPON CRIMI- 
NAL RESPONSIBILITY AND THE APPLICATION OF PUNISH- 
MENT. 


[Translated from an article by Professor C. J. A. Mirrermaier, in the Vew 
Archives of Criminal Law, volume xii. pp. 1—52.] 


§$ L. Doctrine of the Roman Law. 


AN examination of the doctrine of the legal effect of drunk- 
enness will clearly show, how little we are able to find a 
basis for each particular principle of the common law, in 
some general decision; and how carefully we ought to 
guard against deriving general rules from isolated fragments 
of the jurists or from imperial rescripts, which refer to and 
are founded upon particular cases. In like manner, when 
we examine the doctrines of the legal systems of modern 
times, in regard to this matter, we shall easily convince 
ourselves, that very little is gained by the insertion of a 
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general principle or two on the subject in a code ;—that the 
doctrine is first derived from the details of the practical ad- 
ministration of justice ; 





and, that, where the law is defective 
or inappropriate, a practical remedy is not unfrequently 
found in bold constructions and distortions. ‘The whole 
course of the development of the subject will also show, 
that it would be just as erroneous to lay down the principle, 
that drunkenness does not relieve from criminal responsi- 
bility, as it would be to assert, that the highest degree of 
drunkenness is always a ground of exemption from respon- 
sibility. A nice discrimination between premeditated, 
intentional, culpable, and inculpable drunkenness, and 
between the state of body induced by habitual drunken- 
ness, and the appetite for liquor merely, can alone furnish 
a safe practical guide in the application of the law to par- 
ticular cases. Of the truth of the assertion, that criminal 
laws of excessive severity, and which are not in harmony 
with the sound feeling of the nation, are inexpedient, 
because they are liable to be circumvented in all possible 
ways, and, by disproportionately lessening punishments, 
lead to an injurious extreme, the law of France affords a 
striking example. The penal code of that country does 
not mention drunkenness at all; and, from the progress 
of the development of the French legislation, which will 
be more closely examined hereafter, it will appear beyond 
a doubt, that the legislator did not intend that drunkenness 
should in any case relieve from responsibility or free from 
punishment. But the reader will be convinced, when the 
doctrines of the existing French jurisprudence come to be 
noticed, in $ IV, that the French courts have no scruple 
in acquitting a drunken person, even when guilty of the 
highest crimes, on the ground that drunkenness is a state 
of temporary insanity (demence passageére), and that article 
6 of the penal code declares generally that insanity is a 
ground of exculpation. 
19* 
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If the inquiry be now made in what manner drunkenness 
was regarded in the Roman law, it will not surprise any 
one, who is acquainted with the spirit of the Roman crimi- 
nal law, and who of course knows that it does not rest on 
any complete criminal code, to find that it contains no gen- 
eral legal provision on the subject. In the times of the old 
leges, or of the judicia ordinaria, the sources contain no 
intimation whatever of the effect of drunkenness in the 
application of punishment; since, according to the charac- 
ter of the proceedings in the questionibus perpetuis, the 
judices were only bound to try the truth of the complaint, 
and could merely acquit or condemn; and, consequently, 
it did not come within their functions to propose the appli- 
cation of any milder punishment than the pana legis, or to 
take into consideration any ground of extenuation.' The 
apprehension, that, in consequence of this disregard of 
many conditions of mind, which exculpate from crime 
altogether, or at least diminish responsibility, unjust pun- 
ishments might have been occasioned, will appear to be 
groundless, when it is recollected, that the judices in the 
questionibus perpetuis were in the situation of the English 
and French juries of the present day, and that, in those 
cases in which they regarded the legal punishment as 
disproportionately severe, they had it in their power to 
acquit altogether, as French juries not unfrequently do in 
cases of sacrilege and counterfeiting; and this could be 
done by the Roman judices the more readily, that they 
were not subject to be called to account for their sentences. 
It was not until the time when the judicia extraordinaria 
and it had thus become of 





had been gradually introduced, 
no consequence even to apply the punishment determined 
by the old dex, since the judicial power had also extended 

1On this question, see Feuerbach, in his Revision, i. p. 365; Besserer, 


Comm. de indole jur. crim. roman. Fasc. ii. p. 22—49; Rosshirt, Principles 
of Criminal Law (in German), p. 71. 
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itself to the invention of the punishment,—that we first 
find traces of any regard being paid, in the application of the 
law, to the effect of drunkenness. The principal distinction 
which the Roman jurists kept in view, namely, whether a 
crime was committed dolo malo, that is, with a malicious in- 
tention directed to the crime, or ex animi impetu,' was applied 
to the case of drunkenness; and it cannot be strange, 
therefore, that the jurist Marcian’ should mention ebrietas 
as an example of impetus, thereby intimating, that a 
drunken person, when he commits a crime, should be 
equally punishable, but should not be put upon the same 
footing, with an offender acting in cold blood and calcula- 
ting his act with clear consciousness. In other cases, where 
the offence was of such a nature, that, if committed with- 
out clear consciousness and a malicious intention, it would 
lose its injurious character and be no longer dangerous, as, 
for example, the offence of speaking against the govern- 
ment ;° or, where, by reason of drunkenness, an act, which 
would otherwise be a gross dereliction of official duty, 
becomes only a culpa ;* in these cases, drunkenness was 
taken into consideration. In reference to soldiers, who 
attempted to mutilate themselves or to commit suicide, 
drunkenness was regarded as a mitigating circumstance,° 
clearly on the ground, that the reason for subjecting the 
suicide of soldiers to punishment, according to the Roman 
law, was present in those cases only where the attempt 


1 Rosshirt, in the New Archives of C. L. viii. p. 381. 

? In the law 11. D. de penis. 

3 L. un. Cod. Si quis imperatori maledixerit. The word temulentia, in this 
fragment, according to the use of the term by Roman authors, (Plinins: Hist. 
Nat. lib. xiv. chap. 13; Tacit: Hist. ii, chap. 63; Cicero, pro Sextio, chap. 
19.) signifies drunkenness. 

4 According to the law 12. D. de custod. reor., the keeper of a prison is 
subjected to a milder punishment, where a prisoner escapes in consequence 
of the drunkenness of his guard. 

®L. 6. § 7. D. de re milit. 
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was made with consciousness and in cold blood.’ But the 
Justinianean collection contains no general principle declar- 
ing drunkenness to be a ground of exculpation in regard to 
all offences. 


$ IL. Doctrines of the Canon and Imperial Law. 


[f we may not hope to find established in the canon law, 
any general principle, which furnishes a binding rule for 
our criminal law; it is yet well known, that even in that 
system there are many rules, which are derived as conse- 
quences from the principle that the degree of internal guilt 
is to be sought after and the act judged of according to 
the clearness of the actor’s consciousness, though these 
rules were often established with less reference to the secu- 
lar law, than to spiritual punishments; and the strange 
reasons given for them sound ridiculous to one who is not 
accustomed to distinguish the essence from the form. ‘Thus, 
in the canon law,’ drunkenness is expressly mentioned as a 
ground which deserves the indulgence of a reasonable 
judge; because whatever is done in that state is done with- 
out consciousness on the part of the actor; and, besides, as 
God had indulgence for the offence committed by Lot while 
in a state of drunkenness, the clemency of the judge seems 
justifiable also for a further reason.’ In the imperial law, 
there is a single passage only,‘ from which it appears, that, 
at that time, drunkenness was already regarded in general 
as a ground of extenuation; and, in this passage, which 
treats of the crime of blasphemy, the law merely follows 


1 In regard to the reason of this provision, there is still much controversy 
among the jurists. See Wiichter in the New Archives, vol. x. p. 102; and 
Abegg, Inquiries in the department of Criminal Jurisprudence (in German), 
p- 74. in note. 

2 Nesciunt quid loquantur, qui nimio vino indulgent, jacent sepulti, says 
e. 7. C. xv. qu. 1. 

3¢. 9. C. xv. qu. 1. 

4 Imperial decree of 1495 concerning blasphemy, § i. 
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the doctrines of the old practitioners. 'This silence of the 
Carolina will not seem strange, when it is recollected, that 
Schwarzenberg did not intend his work to be a complete, 
systematic code ; but, on the contrary, turned over the appli- 
cation of the law to three judges (schéffen), to be adminis- 
tered according to the already generally diffused jurispru- 
dence, which constituted the source from which he had 
drawn his code, and which he relied upon as the best means 
of supplying the deficiences of the Carolina. 


$ IL. Doctrines of the German Jurisprudence. 


It is impossible to obtain a firm foundation for the actual 
practice, and properly to understand the internal connection 
of the common German criminal law, unless we compre- 
hend the doctrines of the Italian practitioners of the middle 
ages; and, in this respect, the works of Gandinus, Bonifa- 
cius, and Angelus Aretinus, are indispensable, in order to 
understand with what spirit particular passages of the 
Roman law, when that system was first applied in practice, 
were taken up and brought into connection with the wants 
and views of the people. The source of our modern crim- 
inal law is not to be found in the Roman law, as understood 
in its pure Roman sense, according to the results of historical 
investigations, but as comprehended by the practitioners of 
the middle ages. It is not difficult to prove, that, in gene- 
ral, where the Italian criminalists mention a particular 
principle of the law as founded in a general custom (gene- 
ralis consuetudo), that principle is even now acknowledged 
in practice. ‘Thus, in the earliest writings of the most 
ancient practitioners of the middle ages, we find it estab- 
lished as a principle, that drunkenness is a ground of 
extenuation. Some of these jurists announce the principle 
only in reference to the crime of blasphemy;’ others of 


1 Bonifacius, tract. super malefic. p. 129 b 
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them, on the contrary, as, for example, Angelus Aretinus,' 
consider this condition in a general point of view, and 
regard drunkenness, partly on the authority of the Roman 
law (1. 11. D. de penis) and partly on that of the canon 
law, as a ground of mitigated punishment. This doctrine 
remained strongly rooted in the later jurisprudence, in 
which a drunken person (ebrius) was likened to one under 
the influence of sleep, or drunkenness was regarded as equiv- 
alent to insanity.’ It was not until the sixteenth century, 
that a mere general rule, in regard to drunkenness as a 
ground of extenuation, was felt to be insufficient; and, 
with the development of the scientific spirit, a more exact 
discrimination began to be made. Since the time of 
Clarus’® especially, the opinion began to prevail, that the 
effect of the highest degree of drunkenness was, indeed, 
to exempt from the punishment of dolus, but that the 
offender was still subject to the punishment of culpa, ex- 
cept in two cases, namely: first, when he inebriated him- 
self* intentionally, and with a consciousness that he might 
commit a crime while drunk; and, secondly, when he 
became intoxicated without any fault on his part, as, for 
example, in consequence of inebriating substances having 
been mingled with his wine by his comrades. In the first 
of these cases, the drunkenness was not allowed to be any 
ground of exculpation at all; while, in the other, it had the 
effect to relieve the offender even from the punishment of 
culpa. At this time, also, the different kinds of drunken- 
ness began to be accurately distinguished from one another, 
and that only was permitted to have an influence, which 
deprived the subject of it of the use of reason.° These 


1 Angelus Aretinus, de maleficiis, p. 111. 

2 Gomez, var. resolut. res. iii. cap. i. nr. 73; Farinacius, prax. qu. 93, nr. 
1; Decianus, tract. crim. 1. ii. cap. 6; Tiraquell, de penis temp. caus. 6; 
Mascardus, de probat. concl. 94, lib. i, nr. 4. 

3 Clarus, prax. crim. quest. 60. nr. 11. 

4 Folleri, prax. rer. crim. in Blanci practic. crim. p. 805. 

5 Majorani, Opopraxis Judic. crim. p. 158 
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views gradually determined the German practice,’ though 
with manifold distinctions, which, certainly, were some- 
times more subtle than practically significant, as, for exam- 
ple, the distinction between ebrius and ebriosus.? In Ger- 
many, especially, these doctrines found a decided entrance ; 
and the testimonies of Gail,’ Carpzov,‘ and Bohmer,* who 
follow substantially the opinion of Clarus, leave no doubt 
whatever on the subject. ‘The more indulgent opinion, in 
regard to the influence of drunkenness, prevailed also in the 
practice of Italy,* Spain,’ Portugal,® Holland® and the Neth- 
lands."® It seems the more striking, therefore, that, in three 
states of Germanic origin, namely, France, England, and 
Scotland, the doctrine in reference to this matter should 
have developed itself in a direction precisely the opposite 
of that sanctioned by the German practice. But this fact will 
seem less strange, when it is recollected, that, already in 
the midddle ages and even in the sixteenth century, some 
jurists, 





setting out with the principle, that drunkenness is 
in itself a punishable offence, and, that those who commit 
offences while in a punishable state deserve no exculpation, 
and also that it would be attended with too great danger to 
society, to attribute a mitigating power to drunkenness, 
which can so easily be pretended as a cloak for crimes,— 
established the doctrine, that drunkenness in no case excul- 


1 Damhouder, prax. rer. crim. cap. 84; a Bavo, theorica criminal. Ultra- 
jecti, 1696. p. 254. 

2 Matthe@i, de crim. prolegom., cap. 2. p. 33. 

3 Gail, Observ. ii. obs. 110. 

4 Carpzov, prax. rer. crim. P. i. qu. 45. nr. 57. P. iii. qu. 146. nr. 30 

5 Bohmer, Med. ad C C C, ad art. 179. § 9. p. 869. 

®Cremani, elem. jur. crim. i. p. 46; Renazzi, elem. jur. crim. i. p. 99; 
Carmignani, elem. jur. i. p. 56. 

7 Asso y Manuel, instituciones del derecho civil de Castilla, Pars. ii. p. 171. 

8 Mellie Freisii, inst. jur. crim. lusitan. p. 4. 

® y. Linden, regtsgeleerd practical handboek, p. 203 

10 Ghewiet, inst. du droit belgique, vol. ii, p. 330. 
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pated from the ordinary punishment.’ These views, 
strengthened by the principle of intimidation, which, in 
former times, was allowed to prevail over that of justice, 
operated in France and England the more readily, by rea- 
son of the fact, that, in those countries, the manners of the 
people were far more opposed, than they were in Germany, 
to the practice of drunkenness. ‘Thus, in France, an ordi- 
nance of Francis I. of Aug. 31, 1536, chap. 3. art. 1, 
declared, that drunkenness should not in any case absolve 
from the ordinary punishment; and, this principle was 
sanctioned and applied by the French jurisprudence.* 
Similar views prevailed in England, and the doctrine laid 
down by the classical Hale,* which regards drunkenness as 
a dementia affectata, determined the opinions of the later 
English jurists ;‘ though the sound understanding of these 
writers compels them to admit, that drunkenness diminishes 
the responsibility, and produces an exemption from punish- 
ment, when intoxication takes place without the fault of 
the drinker, as when it results from the act of other per- 
sons, or when a real insanity is induced by habitual drunk- 
enness. In England, as is well known, the Roman law 
found no entrance; and this fact explains the more readily 
why the indulgent doctrine founded in the law 11, D. de 
penis, which prevailed in the rest of Europe, could not 
extend itself there. In Scotland, where the Roman law 
obtained great influence, similar reasons to those advanced 
by the English jurists seem, notwithstanding, to have pre- 
vented the introduction of the milder principle.° 


1 See these views already in Baldus, ad 1. 1. Cod. unde vi. See also Ba- 
jardus, additions to Clarus, nr. 39. ed. of Geneva, 1739. vol. ii. p. 469. 

? Despeisses, arrets ii. tit. 12. p. 1. nr. 4; Jousse, justice criminelle, part. 
ii. p. 618; Lois et institut. coutum. part. ii. p. 352. 

3 Hale, History of the Pleas of the Crown, book i. chap. 4. vol. i. p. 32, 
London, 1778. 

4 Blackstone, Commentaries, vol. iv. p. 25; Russell, Crimes and Misde- 
meanors, 1. p. 7. 


*» Hume, Comm. on the law of Scotland respecting crimes, vol. i. p. 44. He 
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An example of the more severe legislation occurs also in 
an ordinance of Charles V. for the Netherlands, according 
to which drunkenness was never allowed to release from 
the ordinary punishment ;’ and, in Germany, too, there are 
not wanting severe ordinances, in the enactment of which 
the law-givers have suffered themselves to be guided more 
by their indignation and a desire to deter from crime than 
by the principle of justice. ‘To this class, belong a Hano- 
verian law of Dec. 5, 1736, and a Bavarian law of July 6, 
1756,? which provide that drunkenness shall be no ground 
of exculpation. But the fate of all disproportionately se- 
vere penal laws has also followed these ordinances; the 
Netherland ordinance soon came to be very little followed 
in practice ;* and, in Germany, the better practitioners soon 
came to the conclusion, that the ordinance ought not to ap- 
ply to that highest degree of drunkenness, which deprives 
the individual of all use of understanding.‘ 


§ IV. Modern Legislation. 


The doctrines of the modern legal systems of Germany 
remain true, essentially, to the old German practice ; but the 
manner, in which these doctrines are expressed, depends 
upon the character of each particular code. In the Prussian 
Landrecht, which does not profess to give a complete enu- 
meration of all the grounds for the removal of accountabil- 


remarks, that the passages in the Roman law, relating to this subject, refer 
only to particular cases, and, consequently, admit of no extension. 

! Damhouder, prax. rer. crimin, p. 322. 

2 According to the Cod. Maxim. Bavar. of 1751, part i. chap. i. § 19, a dis- 
tinction is to be made between cases, in which the drunkenness is without 
fault, and wholly deprives of the use of reason, and those, in which the fault 
is great, or the intoxication only moderate. In the first, no punishment at all 
is incurred. 

3 Ghewiet, Droit Belgique, 11. p. 330. 

4 In reference to the Hanoverian law, see Spangenberg, in the late edition 
of Struben’s Juridical Reflections, (in German), iii. p. 53. 
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ity, it is not strange, that we find nothing more than a gen- 
eral intimation concerning drunkenness,’ from which, how- 
ever, so much may be concluded, that where it has its 
origin in gross fault, the punishment of fault only is to be 
inflicted for a crime committed therein ;? and, in the annals 
of Prussian criminal justice, we find that even where a 
father in a drunken fit killed his child, the offender was 
only punished by one year’s imprisonment.’ The Bavari- 
an code also contains no general rule in regard to the pun- 
ishment of an offence committed by a drunken person, 
though, in articles 120 and 121, it undertakes to enumerate 
all the grounds which exempt from responsibility. But 
this omission is only a seeming one, inasmuch as the gen- 
eral expression, ‘‘inculpable disorder of the senses or of 
the understanding,” in article 121,‘ includes drunkenness.* 
The code does not expressly provide that inculpable 
drunkenness shall be punishable as cu/pa, but this results 
from the principles established in relation to cu/pa general- 
ly. When, however, the drunkenness is intentional, and the 
offender has put himself in that condition for the purpose 
of committing the crime, the code declares expressly that it 
shall be no ground of exculpation.® On the other hand, 
drunkenness in a less degree is conceived of in too narrow 
a manner, when the law’ speaks of it as a ground of ex- 
tenuation only in reference to homicide, and thereby seems 


1 Prussian Landrecht, part ii. tit. 20. § 22. 

2 See Hitzig’s Journal for Prussian Criminal Law, (in German) no 
22. p. 599. 

3 Hitzig’s Journal, no. 5. p. 60. 

4 This article declares, that “ the act is unpunishable, when it is committed 
in inculpable disorder of the senses or of the understanding, in which the 
actor is not conscious of his act, or of its punishableness.”’ 

5 According to the remarks on the criminal code, i. p. 304, there can be 
doubt upon this point. See also Feuerbach, Account of remarkable crim- 
inal cases, ii. p. 697. 

6 Bavarian Code, art. 40. 7 Bavarian Code, art. 152. 
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to exclude the judge from allowing it to avail in other 
crimes. ‘The Austrian code,’ without distinguishing be- 
tween culpable and inculpable drunkenness, considers 
complete intoxication, when not brought upon one’s self 
with a view to the crime, as a ground of exculpation from 
responsibility. 

Wholly different from this view is that of the French 
legislation. In the present penal code of France, drunken- 
ness is not mentioned at all; and, as article 66 declares ex- 
pressly, that no crime can be excused but upon some ground 
of exculpation acknowledged and provided in the law, it 
would seem, that, by the French law, drunkenness is not 
in any case a ground of relief from the ordinary punish- 
ment; which is not difficult to understand, when it is recol- 
lected, that, as has already been observed, the earlier doc- 
trines of the French jurisprudence in regard to drunken- 
ness did not allow it to have any mitigating effect.* For 
the first years after the publication of the code,’ this sever- 
ity of doctrine, in consequence of a servile adherence to 
the letter of the law, combined with the operation of the 
principle of intimidation, which reprobated all exculpation 
on account of drunkenness, was rigidly maintained in the 
French courts.‘ But by degrees, the milder view prevailed 
also in France; the severity of the French legislation was 


1 Of 1803, § 2. lit.c. See Jenull, Austrian Criminal Law, part i. p. 138 ; 
also, Albertini, Penal law in force in the Lombardo-Venitian Provinces, 
Venice, 1824, p. 26. 

* See Merlin, Repertory, vol. iv. p. 910. 

3 According to the law of the 27th Germinal, year iv, a question was to be 
put to the jury, at the request of the accused, precisely in the same manner 
as in reference to other mitigating grounds, whether the offence was com- 
mitted in a state of drunkenness, and drunkenness was allowed to avail as a 
ground of mitigation. Dalloz, Jurisprudence of the nineteenth century, vol. 
xiv. p. 315. 

4 On this ground, the decisions of October 15. 1807, and May 18, 1815, are 
to be explained. Sirey, Collection, vol. vili. p. 24; vol. xv. p. 1. p. 398. 
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found fault with; greater freedom was demanded for 
the judge, to enable him to consider drunkenness as a 
ground for moderating punishment ;' and the writers on the 
subject soon went further, and undertook to show, that, ac- 
cording to the existing law, an offence committed in a state 
of real drunkenness, which was not intentional, ought not 


to be punishable in the same degree as a_ premeditated 


3 


crime.” ‘These opinions* sometimes found their way into 


the courts themselves; and the admission of drunkenness 
as a ground of extenuation was justified by the penal code, 
on the ground, it was asserted, that drunkenness produces 
a temporary insanity, and that according to article 64 of 
the penal code, every kind of insanity, without distinction, 
is a ground of exculpation.* It cannot be strange,’ there- 
fore, that for some years juries in France have admitted 
drunkenness as a ground of exculpation, and have accord- 
ingly pronounced verdicts of acquittal. Inasmuch as 
juries’ are not liable to be called to account for their ver- 


' See Bavoux, Preliminary Lectures on the Penal Code, p. 567; Robil- 
lard, Considerations on the institution of the public ministry, Paris, 1821, p. 
189—195. 

* Dufour, in an article in the Themis, vol. i. p. 108. 

3 Dalloz, also, in his jurisprudence of the 19th century, vol. xiv, p. 314, 
laments the deficiencies of the code, in reference to drunkenness. He dis- 
tinguishes drunkenness into habitual, premeditated, and accidental, and is of 
opinion that the last ought to be a ground of extenuation. 

4 Collmann, Theory of Criminal Law, p. 103; Ardesch, ad articulum, 64 
Codicis penalis, Lugd. 1824, p. 33—37. 

5 Among the French writers, the most correct views on the influence of 
drunkenness are to be found in Rossi, Treatise on Penal Law, vol. ii. p. 188. 

6 See, for example, a case of March 18, 1826, in Georget’s dissertation in 
the General Archives of Medicine, for April 1826, vol. x, p.519; also a case 
in the Gazette of the Tribunals, for 1828, nr. 839, in which the jury de- 
clared of a drunken man: “he is guilty, but he has acted without discern- 
ment and without will.’ See also Esquirol, in the translation of Hoffbauer, 
Legal medicine, &c. p. 240. 

7 In the German provinces, in which the French criminal law is still in 
force, the juries are more severe than they are in France ; and the old opin- 
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dicts, and the question put to them, ‘is the accused guil- 
ty,” requires them to decide upon the guilt of the accused, 
it becomes still easier to understand these acquittals. It is 
only to be lamented, that the idea of the so-called omnipo- 
tence of juries not seldom leads them into error; and that 
their desire to divert the ordinary punishment of the law 
from an offender induces them to pronounce a verdict of 
not guilty; so that one who has committed an offence in 
the highest drunkenness is wholly freed from punishment, 
when he has well deserved the punishment of cudpa. 

In the most recent publications of a legislative character, 
there is also a great diversity of opinion in regard to drunk- 
enness. ‘The Netherlands project of a criminal code, of 
1827, article 33, declares, that where the drunkenness is 
accidental or involuntary, it is, but where it is premeditated 
or voluntary, it is not a ground for moderating or exempt- 
ing from punishment. In the revised project of Bavaria, 
of 1827, article 67, the words of article 121 of the criminal 
code of 1813 are retained, with the exception of the word 
‘“‘inculpable;” while, on the other hand, the project of 
Baron von Strombeck' does not mention drunkenness ex- 
pressly, but yet speaks of a transitory, inculpable condition, 
arising from an entire disorder of the senses, or from a de- 
fective activity of the reason. ‘The Hanover project, arti- 
cle 99, retains the words of the Bavarian criminal code, but 
adds thereto expressly, ‘‘ namely, in cases of the highest 
degree of inculpable drunkenness ;” and, then, in article 
109, number 6, it mentions drunkenness generally among 
the grounds for moderating punishment.” 'The Zurich pro- 


ion, which allows no influence to drunkenness as a ground of mitigated pun- 
ishment, seems to continue. See the Annals of Justice in Rhine-Bavaria, 
by Hildgard, Deux Ponts, 1830, no. 4. p. 274. 

1 Project of a Criminal Code for a North German State, by Von Strombeck, 
article 120. 

? Bauer, Remarks on the Bavarian project, 1. p. 540. 








304 Effect of Drunkenness [July, 


ject of 1829," declares that one who intentionally commits 
a legal injury, while in a state of inculpable drunkenness 
of the highest degree, is punishable in the same manner as 
if he were under age. The criminal code of Luzerne® 
mentions inculpable drunkenness as a ground of exemption 
from responsibility. 


§ V. Principles for the Determination of the Imputability 
in cases of Drunkenness. 


It cannot in any degree correspond with the demands of 
science, to analyze all the possible cases of the existence 
of drunkenness, in the commission of crimes, and to assign 
to each its proper rule; and, if we seek for a principle, 
which shall be easily applicable to all possible cases, we 
shall find, that the principle of imputability in general 
is the only one, which can properly be applied in cases of 
drunkenness. 'The conviction is gradually becoming more 
and more prevalent, that the principle of freedom is an in- 
sufficient foundation for criminal responsibility.’ It is quite 
true, indeed, that freedom, as the fundamental power of 
the mind, must be supposed in every degree of imputability, 
because, without it, imputability is impossible; but, yet, no 
guiding principle is thereby given to the judge, which will 
enable him to decide upon the condition, in reference to 
which imputability may be asserted; for every offender 
has freedom, and by his own fault and choice is brought 
into that state of mind, in which he chooses the crime as a 
means of gratifying his passions; and the drunken man, 
even, becomes so through the exercise of his own freedom, 
since, by a proper presence of mind and a strong will, it is 
in his power to avoid intoxication. 

Article 159. 2 Of 1827, § 3. 

3 See the modern discussions of this subject in Weber’s Anthropology, p. 
294 ; Clarus, Contributions to the knowledge and judgment of doubtful con- 


ditions of the mind, (Leipsic, 1828) pp. 8—19; Jarcke, in Hitzsig’s Journal of 
the administration of criminal law, no. 21. p. 129 and following. 
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It is equally unsatisfactory, to inquire whether the actor 
has the use of his understanding, or, according to another 
view, the use of his reason; for, independent of the vague- 
ness and uncertainty resulting from the different senses in 
which these expressions are used, we do not obtain a strong 
and clearly cognizable test, by determining whether the 
drunken man has the use of understanding or of reason.’ 

In reference to imputability, the only proper inquiry is, 
whether the actor, at the time of the act, (and, as it were, 
of himself,) possessed a consciousness of his act and its 
consequences, and its relation to the law; and where this 
consciousness is wanting, imputability ceases. The law 
considers every one responsible, when he knows what he 
wills to do according to its effect, and is in a condition to 
subsume the act under the law; because, when these con- 
ditions exist, the actor may then be withheld from the act, 
by his inward sense of its not being permissible, and by 
the legal prohibition to commit it, of which he has full 
knowledge; and, if he, notwithstanding, commits the act, 
it shows that he wills to do that which is known to him to 
be forbidden. But this consciousness, which is the condi- 
tion of imputability, is obliterated in one who is in a state 
of complete drunkenness. In consequence of the physio- 
logical operation of drunkenness on the bodily organiza- 
tion, and the consequent increased circulation of the blood, 
the ordinary nervous activity is disturbed ; the accustomed 
series of ideas is interrupted ; the consciousness of the ex- 
ternal world is darkened; images and phantasies, which 
arise in the soul after the manner of dreams, and which the 
calm consideration of the external world, in a sober state, 
would teach to be unreal, become overpowering; and the 
unbridled imagination gives to the flow of these images a 
strength, which hinders the operation of the accustomed 


* Jarcke, as above cited, p. 152. 


VOL. XXIII.—NO. XLVI. 20 
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ideas,—creates a disorder of the soul,—and, in the excite- 
ment of the nervous system, effects a delusion of the 
drunken man, while, at the same time, it lends a power to 
the appetites arising from these eccentric images, which 
the deterring representations of reason are unable to sur- 
mount. The drunken man loses the consciousness of the 
external world; the friend, whom in his sober mind he 
loves, is now regarded as an enemy, in whose every even 
the most innocent look, he imagines he reads a threat; 
it is no longer in his power to refer what he wills to do to 
the law, for the voice of reason is silent for him; he no 
longer knows what he does; and he consequently acts 
without responsibility, because he acts without conscious- 
ness. 

If it be maintained, on the contrary, that, in every case 
of drunkenness, the individual has brought himself into 
that state with his own free will and through his own 
fault; that even whilst in that condition there is some 
though a dim degree of consciousness still remaining; that 
drunkenness is itself a punishable condition, and, conse- 
quently, that when it leads to crime, it ought not to be 
made the ground of exculpation ;—the answer is, that this 
reasoning rests upon a manifold confusion of ideas; and, 
above all, the question, whether drunkenness is itself pun- 
ishable, is confounded with the question, whether an act 
committed in this state should be subjected to punishment. 
The first may be decided in the affirmative, in so far as po- 
lice punishment is in question, which may be provided in 
the case of drunkenness, when it manifests itself to the 
public scandal ;’ but the second question, on the contrary, 
ean only be answered in the aflirmative, with several dis- 


! There is a very great difference between one, who gets drunk every day 
in his chamber, and sleeps off the fit in his own house, and one, who staggers 
about the public streets in a drunken state,—exhibits a disgusting spectacle,— 
and insults the passengers. 
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tinctions: (a) there are cases in which an offence commit- 
ted in drunkenness is unpunishable, because no imputabil- 
ity exists; (4) there are other cases in which an offence 
committed in this condition can only be imputed as culpa ; 
(c) and other cases, in which the circumstance of drunk- 
enness does not hinder the application of the full punish- 
ment of the crime intended. In how far these distinctions 
are well founded, will be more closely considered in the 
course of this discussion. Drunkenness is not in every 
case a cu'pable condition, and on that account to be vis- 
ited with the ordinary punishment; for, as will easily be 
shown hereafter, there are very many cases, in which it 
may be regarded as wholly inculpable; and, even in those 
cases, in which it is the result of the drunken man’s own 
fault, it cannot be said that he foresaw and desired the 
crime therein committed; we cannot, indeed, in such a 
case, absolve him from the reproach of culpa, but it does 
not therefore follow, that he is to be looked on in the light 
of a voluntary offender, committing an offence with a bad 
intention ; for, in the fit of drunkenness itself, the subject 
of it possesses no consciousness of what he is doing, and, 
before it commences, he does not in general know the con- 
sequences that will result from it,—he does not know, that 
the enjoyment of intoxicating drink will put him into such 
a state of excitement as to incline him to crime, 





he may 
trust the discretion which has hitherto approved itself suf- 
ficient through his whole life,—and, even at the moment, 
when drunkenness commences, we cannot charge him with 
an imputable intention, on the ground, that as soon as he 
feels the approach of intoxication, he ought to stop drink- 
ing; for, as we learn from experience, there is no such 
certain, perceptible step, which marks the transition from 
sobriety to drunkenness; a single glass more changes the 
ordinary temper of the drinker from the calm to the passion- 


ate; and this change takes place so suddenly and so unper- 
20* 
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ceived by him, that he cannot be said to be thrown into 
such a state of passion with his own free will and consent.’ 
The opinion of Escher,’ therefore, who asserts that where 
the drunken person is not impotent to commit the crime in 
question, the idea of punishment may operate upon him 
through his habitual association of ideas; and, consequent- 
ly, that an offence committed in a fit of drunkenness ought 
to be punished in the same manner as a dolous crime, is not 
just: for, if we consider the nature of drunkenness, we 
shall find that it consists, either, first, in an entire disor- 
der of the senses; or, second, in a bodily condition, in 
which a morbid excitement of the nervous and muscular 
systems irresistibly impels the drunken man to violent acts; 
or, thirdly, the effect of drunkenness takes the character 
and is similar to that of delirium, in which phantasies of 
the imagination obtrude themselves with such liveliness, as 
to overpower the understanding of the drunken man, who, 
being thereby prevented from seeing into the deception, 
holds the images and fantasies in his mind as true, and con- 
ducts himself accordingly. But in neither of these con- 
ditions, can it be said that the idea of punishment contin- 
ues to operate ; for, in the first, there is no clear idea of any 
thing ; in the second, the reason is too feeble to control the 
morbid excitement, which is also complicated, in a greater 
or less degree, with disorder of the senses; and, in the 
third, responsibility ceases altogether, precisely as in re- 
gard to the acts of the insane. From the fact, therefore, 
that a drunken man has power notwithstanding to commit 
crime, no conclusion can be drawn as to his responsibility, 
for he acts in the same manner as a madman, or insane 
person. 

It is equally erroneous to assert, as is often done, that an 


1 Rossi, Treatise on Penal Law, vol. ii. p. 188. 
2 Escher, Dissertation, p. 220. 
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offence committed in a state of drunkenness is similar to 
one committed in a passion; for, if we compare these two 
conditions, we shall soon observe, that passion has an in- 
ternal and drunkenness an external cause.’ One, who is 
subject to the influence of passion, has yielded to his strong 
feelings, and allowed them a dominion over his life, which 
denies or weakens the deterring representations of the law ; 
it is through his own fault, that the angry man becomes in- 
flamed with rage, since he might have withstood the first 
movements of his passion; and, besides, every fit of pas- 
sion has its root more or less in a previously existing appe- 
tite or passion, and a crime committed therein is always 
in a greater or less degree the product of premeditated self- 
ish motives. When an angry man kills his enemy who 
has injured him, in this case, there are circumstances pre- 
ceding the passion, which excite to crime, and which are 
conflicting, in the soul of the actor, with the idea of the 
wickedness of the act, and of the punishment provided by 
the law; while a drunken man, on the contrary, com- 
monly acts without reference to the relations which precede 
his drunkenness, and kills perhaps his best friend, who 
merely endeavors to withstand the outbreak of his fury. 
He who acts in a passion is always obnoxious to the re- 
proach of fault, since the passion excited in the particular 
case is only the product of an already existing disposition 
of soul, in consequence of the actor’s having too frequently 
yielded to his passion, and lost command over himself. He 
is justly liable to the reproach of fault, too, for the further 
reason, that he is not only acquainted with his own propen- 
sity to get in a passion, but he also knows what are the 
consequences of anger, which, in its very nature, leads to 
the doing of evil to those by whom we have been injured ; 
whereas drunkenness may be wholly inculpable, as, for ex- 


1 Rossi, Treatise, vol. ii, p. 189. 
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ample, when one does not know the intoxicating quality of 
the liquor by which he is made drunk ; neither is drunken- 
ness in itself a condition, which makes every drunken man 
inclined to commit crimes, for it frequently induces a re- 
markable serenity of temper; and it may be, that the 
drunken man, from his former experience of himself, knows 
that he is perfectly harmless and peaceable when drunk, 
and is therefore inclined to look upon the condition of 
drunkenness with feelings of indifference. It cannot be 
said, either, that the drinker ought not to have drunken; 
for drinking in itself is not forbidden, and is frequently oc- 
casioned by some sudden change or extraordinary circum- 
stance, of which the drinker himself is not conscious ; and 
drunkenness may even arise from a condition of calmness 
and social enjoyment, which is far from blameable. If we 
compare an offence committed in a fit of passion with one 
committed in a state of drunkenness, the distinction cannot 
escape observation, that in passion there is always some 
degree of consciousness remaining, and that the actor 
knows what he is doing, and its consequences, and hears 
the deterring voice of the law; whilst drunkenness renders 
the subject of it unconscious of his actions, and, in so far, 
constitutes a condition analogous to that kind and degree 
of mental disorder, which excludes imputability. From 
the foregoing considerations, it is easy to conclude, that the 
opinion of those, who would make an offender responsible 
in the same degree and punishable in the same manner for 
a crime committed in drunkenness as for one committed in 
a sober condition, is wholly groundless. 


§$ VI. On the different Forms of Drunkenness. 


In order to the formation of a correct judgment in the 
particular cases, in which the drunkenness of the offender 
is alleged as a ground of exculpation, it is necessary to con- 
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sider: (1) the different degrees of drunkenness; (2) the 
manner in which it originated; (3) the kind of offence 
therein committed ; and (4) the individuality of the actor. 

I. In reference to the different degrees of drunkenness, it 
has been attempted in modern times to delineate the differ- 
ent periods of intoxication,’ and to designate its several 
gradations, according to the distinctions presented by the 
ordinary use of language.’ But, life, in the never ending 
fulness of its combinations, mocks every attempt to bring 
all possible cases within certain sharply defined classes ; the 
different degrees flow into one another ; it will always be dis- 
cretionary whether a given case shall be placed in the first 
or second degree. It is not to be denied, too, that the tem- 
perament of the drinker will have an influence upon the 
determination of the degree.* A passionate man, who is 
inclined to anger, will perhaps have his passions aroused 
by the lowest degree of drunkenness, which, in a man of a 
mild and peaceful temper, only has the effect to compose 
the feelings, so that other persons, who do not know him 
intimately, merely perceive a change in him; and, in this 
case, the drunkenness must be adjudged to be of the high- 
est degree, though if the subject of it were a person of an 
ordinary temperament, it could only belong to the second.‘ 


1 Hoffbauer, Psychology, in its application to the administration of justice, 
p- 276. 

? Henke, Dissertations, vol. iv. p. 243; Heinroth, Manual of the disorders 
of the spiritual life, vol. ii p. 272; Clarus, as above cited, p. 111; Weber’s 
Anthropology, p. 451 ; Feuerbach, Reports of remarkable criminal cases, vol. 
ii, p. 691. 

3 Weber, as above cited, p. 454. 

4 Feuerbach (I. c. p. 658.) very properly warns against the adoption of 
any absolute principles in reference to the succession of the degrees of drunk- 
enness. There are some individuals, who, when they are once excited by 
the use of intoxicating liquor, are very quickly reduced to a state of uncon- 
sciousness, by the enjoyment of a single additional glass, while there are 
others, who remain conscious of their acts, even when their physical powers 
already indicate the consequences of drunkenness. 
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In graduating a scale of degrees of drunkenness, it is most 
proper to consider only the manner, in which the conscious- 
ness is thereby affected; and, in so far, it is not inappro- 
priate, in the general, and as an aid in forming a judgment 
of the influence of drunkenness on criminal responsibility, 
to distinguish three degrees. The lowest degree, in which 
the liquor enjoyed only promotes a quicker circulation of 
the blood, and thereby increases the nervous activity, pro- 
duces no change in the consciousness of the act, and of its 
being permitted or punishable by the law. The subject of 
drunkenness in this degree is only clearer and more excitable 
than common ; but his intellectual powers remain in their 
normal equilibrium, and the use of his understanding is not 
diminished. His responsibility is in no respect changed or 
diminished, any more than is that of one, who, in a burst 
of joy on the receipt of some pleasing news, does a light- 
minded and wanton act. In drunkenness of the second 
degree, in vonsequence of the stronger pressure of the blood, 
and of the increased nervous irritability thereby produced, 
the feelings rise to the state of passion; the imagination 
has already gained the upper hand, and fills the mind with 
unreal images; and the increased excitability of the drunken 
man deceives the clearness of his consciousness, which, in 
the middle degree of drunkenness is not generally de- 
stroyed. This degree is characterized by striking expres- 
sions and actions, which we are not accustomed to observe 
when the subject of it is sober; whilst he is still master of 
his actions, and, by his whole deportment, shows that he is 
conscious of what he isdoing. It is evident, therefore, that 
in drunkenness of this degree, we cannot consider respon- 
sibility as at an end; but, on account of the deceived and 
confused consciousness, it is just, that there should be a 
diminution of the punishment for crimes committed in this 
condition. Drunkenness in the highest degree, on the con- 
trary, is characterized by such an entire loss or disorder of 
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the consciousness, that the drunken man is no longer con- 
scious of what he is doing, or, at least, of the consequences 
of his actions, and their reference to the law. In the pow- 
erful excitement of the imagination, occasioned by this 
degree of drunkenness, there is the same flow of ideas as 
in dreaming; or, certain ideas, which take possession of 
the mind of the drunken man, become so strong, that he is 
unable to detect their want of reality ; and, in consequence 
of the nervous excitement and diseased sensation occa- 
sioned by the vehement pressing of the blood to the brain, 
wild appetites arise, whose true character the drunken man 
is as little able to perceive, as his reason is to govern them. 
Hence, in reference to the particular crime committed by 
the drunken man, imputability ceases ; because conscious- 
ness as the condition of imputability does not exist. It is 
proper to add, however, that the highest degree of drunken- 
ness operates in many persons in such a manner, that the 
drunken man often manifests a coherence of expression, 
and a kind of systematic intention, in his violent or criminal 
act, which lead to the belief that he still retains the use of 
his understanding; while a more careful consideration 
shows, that even in such a case, there is no imputability, 
since, in many instances, the mind of the drunken man is 
possessed by a certain delusion, which it holds for real, and 
upon which his acts are predicated ; and, in other cases, in 
which the individual is in the state of the highest drunken- 
ness, a morbidly excited appetite impels him with such 
irresistible force, that though he acts systematically with a 
view to gratify his desire, he is still in such a state of dis- 
order, that he does not perceive the guilt of what he is 
doing. 

II. In reference to the manner in which the drunkenness 
has originated, the following distinctions may be made :— 
(1) It may be intentionally induced, in order to the com- 
mission of a crime while in that state; (2) it may result 
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from drinking without any intention to become drunk, and 
without any belief, on the part of the drinker, that drunk- 
enness is likely to ensue; (3) it may arise without any 
intention to become drunk, and without reference to a crime 
to be committed therein, though the drinker might have 
easily foreseen, that under the existing circumstances he 
would have become drunken. The legal consequences of 
these distinctions will be more closely examined hereafter. 

Ill. In regard to the nature of the offences’ committed 
while in a state of drunkenness, three kinds are to be dis- 
tinguished, namely :—(1) offences, which require a certain 
degree of preparation and an internal idea of systematic 
action, and which, being of a selfish character, can only 
be committed with consideration, such as theft and counter- 
feiting ; (2) offences, which consist in certain expressions, 
indicating the dangerousness or internal corruption of the 
offender’s mind, or a disposition to do wrong to others, as, 
for example, injuries, blasphemy, and seditious speeches ; 
(3) offences, which consist in violent acts and are com- 
mitted in a sudden ebullition of passion. In reference to 
offences of the first kind, the existence of drunkenness in 
the highest degree can scarcely be supposed, since the con- 
sideration which belongs to the crime is not compatible with 
that want of consciousness, which is essential to the highest 
degree of drunkenness. In such cases, therefore, drunken- 
ness in the second degree more often comes in question; 
but it is necessary also to take into consideration the whole 
deportment of the offender. He, who takes a thing, which 
he knows does not belong to him, with an intention to steal 
it, is not exempt from punishment, even though his courage 
has been elevated, or his appetite inflamed, by drunkenness 
of the first or second degree, provided his subsequent con- 
duct, after the drunkenness has passed away, as, for ex- 


! Clarus, as above cited, p. 116. 
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ample, when he neglects to give back the thing, shows that 
the animus lucri faciendi was present at the time or was su- 
peradded afterwards; whilst, on the other hand, drunkenness 
comes into consideration, when a person in the highest 
degree of drunkenness takes the thing of another, without 
knowing that he does so, or without knowing that the thing 
is the property of another, as, for example, when he throws 
away the thing ina drunken fit, or, when, by giving it 
back after the intoxication is over, and he becomes con- 
scious of his fault, he shows that he had no intention to 
appropriate it. In offences of the second kind, there is no 
responsibility whatever, since, without consciousness, no 
criminal direction of the will, as, for example, the animus 
injuriandi, is possible; and the verbal declarations of a 
drunken man not only occur as the products of a condition 
in which the will exercises no restraint, but, in the mouth 
of such a person, whose condition is visible to every body, 
cannot be the means of injury. Still, in this class of cases, 
also, the responsibility of the offender often depends upon 
preéxisting personal relations, as, for example, when a 
drunken man utters injuries against his enemy ; or upon his 
subsequent conduct, as, for example, when, upon becoming 
sober and being informed of the injurious speeches and 
required to recall them, he refuses todo so. In crimes of 
the third kind, the highest degree of drunkenness comes 
chiefly into consideration in the case of an act, which, if 
committed by a sober man, would be punishable as murder 
or criminal wounding. In such a case, the drunkenness 
has the effect to do away with the character of premedita- 
tion, which would otherwise belong to the act, and, accor- 
ding to the circumstances, to reduce the punishment to that 
of an act committed under the impulse of passion, or even 
to render the offence punishable only as a fault (culpa).’ 


‘In many offences, the nature of the act committed precludes the suppo- 
sition of the existence of the highest degree of drunkenness in the offender, 
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IV. The individuality of the actor comes into considera- 
tion, (@) in so far as he is a man, who is in general inclined 
to crime, and gives himself up to it on the least occasion, 
or, on the other hand, is a thoroughly blameless and just 
person; (4) in so far as he is an habitual drunkard, and has 
sufficient knowledge of the consequences which result from 
that condition; (¢) in so far, as, during his drunkenness, 
he gives proof of the continuance of consciousness, and, 
by the means which he makes use of, the adaptation of his 
acts to a definite purpose, and by the preparations already 
made for the crime in the first stages of his drunkenness, 
shows that he knows what he is doing, and is conscious of 
the motives by which he ought to be deterred; (d) in so 
far as the drunken man, while the offence is yet incomplete, 
receives timely warning, and is consequently in a situation 
to perceive the criminal character of his undertaking. 


§ VIL. Culpable Drunkenness. 


From what has already been mentioned in $ III, it is 
manifest, that the doctrine, according to which an offence 
committed in the highest degree of unintentional drunken- 
ness is imputable as culpa only, (where there are no par- 
ticular grounds also for relieving the offender from that 
imputation), may be considered to correspond to the doc- 
trine of the German jurisprudence.’ There are also inter- 
nal grounds, derived from the essential nature of imputa- 
bility, which speak in favor of the truth of the same 
doctrine. The drunken man is on the same footing with 
one, who, without any intention to commit an offence, im- 


because a person intoxicated in that degree would not possess the physical 
power necessary to the commission of the offence, as, for example, rape. 

1 See the citations in the notes on p. 296, in § III, and also Theodorici colleg. 
theoret. pract. crim. Disp. 7. thes. 7; Quistorp, Principles, § 95; Meister, 
Principia, § 117; Martin, Criminal Law, § 39: Jarcke, Manual, part i. p. 
175. 
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properly puts himself in a condition, which, as he cannot 
fail to know its danger, he might easily and ought to have 
avoided. In the same manner, that, when one goes with a 
burning light into a barn and sleeps there, or playfully 
shoots at another with a gun, of which he does not know 
whether it is loaded or not, we consider the criminal act 
which results from such carelessness as a cu/pa ; and in 
the same manner, that, when a pregnant woman suffers 
the birth of her child to take place in secret, and thus puts 
herself in a helpless condition, we impute the death of the 
child to her as a culpa ;—so, in the same manner, a drunk- 
en man is obnoxious to the reproach of culpa, when he 
commits an offence in that condition; since he might have 
avoided falling into it, and, according to common experience, 
he could not have been ignorant, that a drunken man is no 
longer master of himself, and is against his will impelled to 
acts, which in a sober state he would not have committed. 

The doctrine of Tittmann,’ that drunkenness does not 
inculpate, but that when not intentionally induced, it is 
unimputable, because the crime committed does not stand 
in connection with the criminal intent, is inadmissible ; 
because such a connection certainly does exist, at least, 
indirectly,* since the disposition of will to commit the 
offence is the consequence of the excitement produced by 
the drunkenness, and the drunken man cannot be ignorant 
that by drinking he will put himself in a condition in which 
he will be dangerous to other persons.’ It is difficult to 
determine what drunkenness is to be considered as culpable. 
We often hear it asserted, that drunkenness, even when it is 


' Tittmann, Manual of Criminal Jurisprudence, part i. § 87; Gans, also, in 
his critical exposition of the Hanoverian project, p. 229, considers it essential 
to inquire whether the drunkenness is culpable. 

* Feuerbach, Compendium of Criminal Law, 10th edition, § 57. 


* Moltzer, de causis a reo allegandis, que doli presumt. elidunt, Lugdun. 
1810, p. 86. 
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not induced with a view to the commission of an offence, 
is wilful, and consequently culpable, inasmuch as the 
drunken man wilfully resorts to the means by which he 
becomes drunk; and, as drunkenness arises only gradually 
and by degrees, the drunken man by a timely giving up of 
his liquor might escape all further danger; but, on the other 
hand, it must be taken into view, that in regard to the con- 
sequences of drinking, no absolute principle can be estab- 
lished ; that there are persons who can drink thirty meas- 
ures of liquor and still remain sober and discreet, whilst 
the majority of others are made drunk by the sixth part of 
that quantity ; that persons in liquor conduct themselves 
very differently, and while one quietly sleeps off his intoxi- 
cation, another diverts himself and others by his jokes, and 
a third gets into the greatest rage and destroys every thing 
within his reach; it must also be considered, that, in regard 
to the consequences of drunkenness, so much depends upon 
accidental contemporary circumstances, that it is only by 
means of morbid affections on certain days, or in conse- 
quence of raillery and contradiction, which the drunken 
man is subjected to by others, or from the circumstance 
that he comes immediately into the open air, that he be- 
comes inclined to the commission of crimes, whilst on other 
days and under different circumstances, the same quantity 
of liquor would have no such effect upon him. For these 
reasons, it cannot be said, that every drunkenness is culpa- 
ble, merely because the drinker must have known that he 
would become drunk. According to another opinion,’ in 
order to decide whether the condition is a culpable one, it 
is only necessary to inquire whether the party, on the day 
on which he committed the offence, drank immoderately. 
l'his view may be admitted, provided the sense of it is that 
it is to be ascertained, whether the party, on that day, drank 


1 Feuerbach, Reports, &c., ii. p. 697. 
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more than he was accustomed to drink without becoming 
drunk. If one, who, for example, is accustomed every day 
to drink eight measures of beer, and to become thereby only 
somewhat brighter, without losing his consciousness, take 
only six measures on some particular day, and in conse- 
quence of certain accidental circumstances occurring on that 
day, he is thereby reduced to a degree of drunkenness, which, 
under other circumstances, would not have taken place; 
such drunkenness ought not to be considered as culpable. 
It is manifest, that the question of culpability must be 
decided according to the individuality of the person. He, 
who does only what he is regularly accustomed to do, pro- 
vided it be a thing in itself permitted, is free from fault; 
for he cannot foresee that he will become drunk, and con- 
sequently in a situation in which he will be dangerous to 
others. But when one drinks more than he is accustomed 
to drink, as, for example, when one, who is accustomed to 
drink six measures daily and to remain sober, drinks seven 
or eight, and becomes drunk, an offence committed by him 
in that condition is imputable to him as culpa ; for, since 
he does not restrain himself to his accustomed quantity, he 
has no ground of exculpation in his favor, but stands upon 
the same footing with every other drinker, who can and 
ought to know that drunkenness follows from a free indul- 
gence in strong drink. On the other hand, those go too far, 
who consider the drunkenness inculpable, where the party 
is accustomed to the use of liquor and to become intoxi- 
cated, but, when drunk, remains peaceable and quiet and 
indisposed to quarrel; for such a person notwithstanding 
wilfully puts himself in a dangerous condition, in which 
he knows that he no longer retains his consciousness, and 
in which for that very reason he is no longer his own mas- 
ter; and his experience, that his drunkenness has not thus 
far been followed by any unhappy consequences, is just as 
little entitled to be considered a ground of exculpation, as 
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that of one, who, trusting in his often proved skill in shoot- 
ing, shoots at a wild beast which happens to be very near 
a man, and, by his carelessness, kills the man. 

In order, therefore, to decide properly upon the existence 
of culpability in the condition of drunkenness, a careful 
inquiry, with a view to the following particulars, is neces- 
sary: (1) how much is the party accustomed to drink 
without becoming drunk ; (2) how does he behave himself 
when drunk,—is he of a nature which inclines him to 
quarrel, or does he remain peaceable; (3) whether, on the 
day when he committed the offence, he was operated upon 
by particular circumstances, as, for example, vehement 
anger, by which he was very much excited; (4) whether 
the disposition to commit the offence was not gradually 
induced, by the raillery or particular excitement of other 
persons, who, perhaps, desired the commission of the 
offence; (5) whether the offence is a consequence of those 
illusions of the senses or morbid fancies, which arise from 
drunkenness ;’ (6) or whether it is accompanied by mor- 
bid affections and an insane condition, in which there is a 
disorder of the senses; (7) whether the drinker had not 
previously had melancholy experience of the passionate 
disposition into which he is brought by the use of intoxi- 
cating drink; (8) whether, before he had become fully 
drunk, he had not been warned of his danger by others, 
and requested to abstain from further drinking. It is by a 
reference also to these particulars, that the degree of culpa, 
as well as its existence, must be determined. 


§ VILL. Intentional Drunkenness. 


The doctrine, that, where an offender has intentionally 
intoxicated himself, in order afterwards to have it in his 


1 This principle is established in the case mentioned by Feuerbach, (as 
above cited) vol. ii. No. xii. 
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power to call upon the condition of drunkenness as a 
ground of exculpation, a crime committed by him in that 
state should be punishable as dolous, must be admitted to 
be correct, when it is considered, that in such a case the 
criminal intention is immediately directed to the crime 
actually committed; that the crime seems so much the 
more to be committed wilfully, for the reason, that even 
during the drunkenness, the mind of the offender is con- 
stantly directed towards it; and that the condition upon 
which the offender's competency to responsibility depends 
exists, inasmuch as the drinker, who wills to commit the 
crime, still has consciousness enough, and is consequently 
in a situation, to recognize and be operated upon by the 
deterring motives of right and of law. In regard to the 
principle, which ought to regulate the punishment in 
these cases, opinions are still divided. The Bavarian crim- 
inal code, $ 40, inflicts the ordinary punishment upon a 
crime committed in a state of intentional drunkenness.’ 
Oersted* approves of this provision; while Kleinschrod* 
and Stelzer* are of opinion, that a less punishment ought 
to be applied, where one in the highest degree of drunken- 
ness commits a crime upon which he had not previously 
resolved; because, at the time of the commission of the 
act, the drunken man was not competent to the use of 
reason. Stibel® thinks it important to inquire, whether the 
offender commits the precise crime which he had in view, 
or a different one. But, in order that a correct judgment, 
in regard to this matter, may be possible, it is necessary, in 


1 The revised project, § 60, retains this provision only where the intended 
crime is actually committed, but, in other cases, admits of a lesser degree of 
responsibility. 

* Principles of Criminal Law, p. 247. 

3 Kleinschrod, Systematic Development, part i. p. 224. 

4 Stelzer, On the Will, p. 312. 

° Stiibel, in the appendix to my tract on the most recent state of criminal 
legislation, p. 40. 
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the first place, to distinguish accurately the several cases 
that may occur. Itis important to determine: (1) whether 
one has resolved to commit a particular crime, as, for 
example, to murder A, and in order to give himself cour- 
age, or to prepare himself before hand with the excuse of 
drunkenness, becomes intoxicated; or (2) whether being 
in a very excited state, but without as yet having formed 
an intention to commit a crime, he, in a fit of ill humor, 
as, for example, when he has been insulted by another, 
drinks excessively, and at last in his drunkenness commits 
a crime, to which he was already inclined by his previous 
excited state; (3) whether, during the gradual progress 
of the drunkenness, the commission of a crime already 
previously resolved upon has not been hastened by the in- 
tervention of causes, which, in general, have the effect to 
excite the party,—as, for example, where one, having re- 
solved to kill his enemy in the evening, drinks excessively 
in order to give himself courage, but receiving new injuries 
in the afternoon by which he is very much excited, strikes 
down his adversary immediately ; (4) it is important to 
ascertain, whether the offence committed is of a nature 
and kind different from that previously resolved upon,—as 
where one becomes intoxicated in order to commit a rape 
upon A, but, in his drunkenness, kills B; (5) or, whether 
the crime committed is only a higher degree of that in- 








tended, as, for example, where one intoxicates himself for 
the purpose of inflicting a severe wound upon A, and then 
in the fit of drunkenness kills him. 

The application of the punishment must be governed by 
considering whether the crime actually committed in the 
fit of drunkenness stands in such a connection with that 
previously resolved upon, that the former can be regarded 
as wilful and intentional, and that the previously formed 
criminal intent can be referred to the crime committed. 
This is evidently true in the first of the above mentioned 
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cases, and we can have no hesitation whatever in inflicting 
the ordinary punishment for murder upon the offender. In 
the second, on the contrary, there is no particular criminal 
resolution; the inward storm is first raised to its highest 
pitch by the drunkenness; the crime cannot be considered 
as committed with fully continued consciousness, since there 
was no strong resolution existing, which could continue to 
operate; the passion is first excited to its highest degree by 
the liquor, and, consequently, the punishment must be re- 
duced to that for an offence committed in a fit of passion, 
moderated still further by reason of drunkenness. In the 
third case, the same may be said; the excitement which 
takes place during the progress of the drunkenness, receives 
such an increase of power by reason of the exaltation of the 
physical state thereby induced, that it impels to the com- 
mission of the crime; in this case, we know, indeed, that 
the drinker willed to commit a crime, and that he actually 
committed one; but we do not know, whether he would 
actually have done so, had it not been for the violent ex- 
citement into which he was thrown; and, in doubt on this 
point, we cannot consider the crime to be committed with 
premeditation. In the next case, the crime committed must 
be judged of according to the principles established in $ VII, 
and consequently be punishable as a culpa, since the pre- 
vious consciousness refers to a wholly different offence, and 
the inclination to the crime actually committed is only the 
result of the excitement produced by the drunkenness. In 
the fifth case, on the contrary, the crime committed would 
be imputed to the offender as intentional ; for, he who uses 
certain means in a certain manner, from which he cannot 
but know that the most grievous as well as the slightest 
consequences may result, and who intentionally puts him- 
self, by means of drink, in a condition in which he is no 


longer master of himself, and is consequently unable ta 
21* 
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judge of the effect of what he does, must be regarded as 
consenting to all the consequences of his acts. 


§ IX. Unpunishable Drunkenness. 


As a consequence of the principle, that a crime committed 
in a state of culpable but not intentional drunkenness is im- 
putable only as a culpa, the liability to punishment ceases 
altogether when the drunkenness is inculpable. This is 
the case, (1) when one drinks only moderately, that is, does 
not exceed his common measure of liquor, the enjoyment of 
which is not usually followed by intoxication, but the high- 
est drunkenness notwithstanding ensues, in consequence of 
the properties of the liquor being changed by other persons, 
against his will and without his knowledge, as, for example, 
by mingling therewith highly intoxicating ingredients; as 
the drinker cannot know of this change in the quality of his 
liquor, he cannot of course foresee that he will become in- 
toxicated by the enjoyment of it, and must therefore be held 
free from fault. ‘The same is the case,(2) when one drinks 
under circumstances, whose extraordinarily intoxicating op- 
eration he is ignorant of; as, for example, A is accustomed 
to drink two measures of wine without becoming intoxi- 
cated, but going into a wine cellar, where a great quantity 
of liquor is fermenting, and there drinking two measures, it 
may easily happen that he becomes intoxicated, without 
being able to foresee the influence of the place. So, (3) 
where one drinks immoderately, knowing that he will 
thereby become drunk, the drunkenness may notwithstand- 
ing be considered as inculpable, when the drinker takes 
measures beforehand to prevent all danger from it to other 
persons, though these measures prove fruitless, by reason of 
extraordinary accidents, which cannot well be foreseen ;' 


' Stelzer on the Will, p. 314. 
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as, for example, when one, who knows his own weakness, 
drinks excessively, but charges his servant beforehand, as 
soon as the drunkenness becomes manifest, to confine him 
immediately in a retired chamber; if, now, the servant by 
accident runs away and leaves his master in a state of 
drunkenness, and strangers come in and a quarrel ensues 
in which the drunken man kills one of them, the drunken- 
ness must be considered as inculpable ; because the drinker 
has taken every precaution to guard against a dangerous 
outbreak, and it is contrary to his expectation, and by the 
fault of another, that the accident takes place. Drunken- 
ness may also (4) be regarded as inculpable, when it occurs 
under circumstances, in which it is only through a codpera- 
tion of many concurring relations, as morbid affections, par- 
ticular excitements by other persons, jeering, &c., that a 
quantity of liquor, which, in the absence of these relations, 
would not give rise to the highest drunkenness, produces 
that effect upon the drinker. The characteristic of fault 
ceases, too, (5) when the drunkenness is the result of dis- 
ease, as will be explained hereafter. 


§ X. Ebriosity. 


It is necessary, also, in this place, to say something of 
ebriosity,' by which we understand that condition which 
gradually results from the excessive use of intoxicating 
liquors, and is characterized by certain abiding effects. 
This condition, in reference to offences committed by ine- 
briates, comes into consideration in a twofold respect: (1) 
in so far as they actually intoxicate themselves, and therein 
commit crimes; (2) in so far as they commit crimes, when 
not in the state of true drunkenness. The habitual use of 
intoxicating liquors produces by degrees certain permanent 


' Clarus, as above cited, p. 118 
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effects, in reference to the physical and mental powers ; the 
inebriate becomes gradually insensible to moral impres- 
sions; his nervous system becomes morbidly affected ; and 
thence results either a moral obtuseness, manifesting itself 
in a stupid brutality, and only relieved for the moment by 
the use of stimulating drink, or a condition of extraordinary 
irritability, which breaks out upon every even the slightest 
occasion, and frequently in the most brutal manner.’ ‘The 
inebriate, therefore, even when not under the immediate 
influence of liquor, seems to be in an abnormal condition, 
in which the mental powers are morbidly disturbed and 
changed ; and witnesses called to testify to the condition of 
such persons, observing that they conduct themselves dif- 
ferently from others, frequently pronounce them to be in- 
sane, and thus the judge may easily be led into error. 
But even when the inebriate actually drinks and becomes 
intoxicated, it is important to understand, that he falls into 
the condition of entire drunkenness’ far easier than other 
persons; that also the highest drunkenness far sooner makes 
its appearance, and frequently assumes a more violent and 
dangerous character, and is not seldom connected in the so 
called second period of intoxication with an entire extinc- 
tion of consciousness. 

If we now apply these observations to the question of 
responsibility for offences, the following principles result. (1) 
Mere ebriosity, without actual drunkenness, is not of itself 
any ground of exculpation or moderation. The judge must 
be governed, in reference to the responsibility of an offender, 
by the existence of consciousness on his part; and neither 
the stupidity of an inebriate, nor his increased irritability, 
destroys his selfconsciousness as an actor, or his conscious- 
ness of the act and its illegality; because even the moral 


1 Frotter, on Drunkenness and its Influence upon the human body. Trans- 
lated with remarks by Hoffbauer. Lemgo, 1821. 
? Clarus, as above cited, p. 127. 
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perversion and the increased excitability to crimes, which 
result from ebriosity, are only the selfculpable consequences 
of the immoderate enjoyment of spirituous liquors, and are 
not entitled to any greater influence upon the question of 
responsibility, than the general condition of one, who, by 
early sensual indulgencies, has injuriously affected his pow- 
ers of body and mind. (2) An exception to this principle 
can only be admitted, either when a real insanity already 
exists in consequence of the ebriosity ($§ XI); or when the 
ebriosity is connected with certain morbid affections of the 
mind, which ‘are first thereby brought to light ;’ or when 
violent passions, as anger, operate upon the inebriate, and, 
in a manner which tends very much to diminish his con- 
sciousness, carry up the excitability to its highest pitch; in 
all which cases, there is good ground for moderating the 
punishment. (3) If the inebriate actually intoxicates him- 
self, and, in his drunkenness, commits a crime, the drunk- 
enness must infallibly be regarded as culpable, because he 
cannot be ignorant how easy it is for him to become intoxi- 
cated, and how dangerous his intoxication is; but, even in 
this case, the greatest foresight is necessary on the part of 
the judge; for, as the inebriate is habitually accustomed to 
drink, and, consequently, does not regard the condition of 
drunkenness as an extraordinary one; as his consciousness 
is greatly enfeebled, and he consequently does not so clearly 
perceive the wrongfulness of his acts; and as, finally, the 
inebriate is more liable than others to become drunken in 
the highest degree, even when he drinks but little; so the 
ebriosity, under certain circumstances, may be a ground, 
either for considerably reducing the degree of culpability, or 
for removing it altogether, provided the drinker has not 
drunken immoderately. 


‘ For example, the case cited in Hitzig’s Journal, No. 5, p. 60. 
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§$ XI. Mental diseases connected with Drunkenness. Ap- 
petite for intoxicating drink. Delirium tremens. 


In the foregoing section, we have intimated that a condi- 
tion, highly prejudicial to the physical and mental powers, 
may be induced by habitual drunkenness. 

I. If these effects are of such a nature and extent as to 
destroy the consciousness which is the condition of respon- 
sibility, the mental disease which results therefrom must be 
regarded as a ground of irresponsibility. Against this view, 
however, a writer highly deserving of the science of legal 
psychology has expressed an opinion, which cannot be pass- 
ed by without notice. Heinroth’ undertakes to prove, that 
every mental disease is culpable, and, consequently, that 
an offence committed therein is imputable as cu/pa. This 
author considers an insane person as on the same footing 
with one who is drunken, and as he looks upon every kind 
of insanity as cuipable, it is easy to understand, that he 
must also regard him as punishable, who knowingly puts 
himself into the condition of insanity by means of drunk- 
enness : but we cannot give our assent to this opinion ;* for, 
in the first place, if, in reference to mental diseases, it were 
really true that they are always culpable, this culpability 
would only be a moral one, and certainly not practically 
applicable ; secondly, for the reason that experience teaches 
that the greater part of mental diseases arise only from 
corporeal affections; and, lastly, that even where moral 
causes can be shown, it cannot be said, that the existence 
of the disease is to be placed to the account of the sinfully 
culpable condition. But, in reference to drunkenness, as 
the cause of mental disease, it must be mentioned, that even 


1 In Hitzig’s Journal, No 15, p. 136. 
2 See, also, in opposition to Heinroth’s doctrine, an article by Jarcke, in 
Hitzig’s Journal, No. 23, p. 106. 
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in the case of an offence committed by an insane person, if 
itcan be shown that the offender was already previously 
ebrious, he cannot be considered as legally culpable; be- 
cause the culpability of which we here speak is only a 
moral, but not a legal one, on the ground, that the drinker 
might certainly have foreseen that his ebriosity would at 
last terminate in insanity. When insanity results from 
drunkenness, it is always an extraordinary circumstance ; 
the drinker sees hundreds of his acquaintances daily drink 
as much as he himself does; he sees that they sleep off 
their intoxication, and are then as well as before; he knows, 
perhaps, that his grandfather and father have often been 
drunk, but, notwithstanding, lived to a great age, without 
becoming insane; it cannot, therefore, be asserted, that the 
drinker might and ought to have foreseen that he would 
become insane. Many persons become insane, in conse- 
quence of selfpollution early practised, or in consequence of 
other sensual indulgencies, but yet no one thinks of holding 
such persons legally responsible for criminal acts. There 
is no doubt, also, that it may be proved by medical observa- 
tions, that even in cases where ebriosity is followed by in- 
sanity, it is not the only cause of the disease, which, on the 
contrary, may be owing to the operation of many other 
physical affections and causes. 

If we have thus far considered an offence as unpunisha- 
ble, when committed by one in a state of insanity resulting 
from ebriosity, we hold it also to be our duty, to warn the 
judge not to suffer himself to be deceived by many pheno- 
mena which occur as the consequences of ebriosity ; in par- 
ticular, we observe in some inebriates an extraordinary ir- 
ritability, which is not unfrequently denominated by the 
physicians a morbid irascibility (excandescentia furibunda) ; 
others, on the contrary, are subject to convulsion fits; but 
the most common consequences of ebriosity are the so-called 
hallucinations, which manifest themselves by illusions of 
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the senses, as, for example, when the inebriate imagines he 
hears voices, or believes he sees objects before him, which 
do not really exist. None of these conditions is sufficient to 
render the subject of them irresponsible for his criminal 
acts; for they are either signs of a perverted moral sense, 
in which the inebriate gives himself up to his lusts upon 
the slightest occasion, or they are morbid corporeal affec- 
tions, which do not destroy his consciousness, and conse- 
quently leave him responsible for his acts. Hallucinations 
must be distinguished into two kinds: (1) those which are 
proper illusions of the senses,’ as, for example, the conse- 
quences of diseased organs of hearing and sight; and (2) 
those which result from a morbid excitation of the imagina- 
tion.’ In regard to the first, the understanding always re- 
tains sufficient power to distinguish the illusion from the 
truth ; whilst the second appear as the first manifestations 
of an outbreak of insanity, or as its certain forerunners, and, 
as such, may either wholly put an end to or very much di- 
minish the offender’s responsibility.° 

II. An appetite for liquor,‘ which irresistibly impels one 
to drink, may be regarded as a proper diseased condition, 
which it is necessary to distinguish into two kinds. (1) The 
first kind is that which results from ebriosity, the effects of 
which, in the inebriate, have reached the highest degree.* 
In this kind of liquor appetite, in consequence of a diseased 


' Clarus, 1. c. p. 136. 

2 In reference to hallucinations of the imagination, see the remarks of 
Esquirol in the notes to the French translation of Hoffbauer’s Legal Medi- 
cine, p. 85. 

3 See also on the subject of hallucinations, Horn’s Archives of Medical 
Practice, 1825, May number, p. 532; Grohmann in Friederich’s Magazine, 
(fur Seelenheilkunde,) No. 4, p. 123. 

4 Brihl Cramer, on the Appetite for Liquor, Berlin, 1819; Henke, Disser- 
tations, vol. iv, p. 253; Vogel, Contributions to the Doctrine of the Compe- 
tency to Imputability, p. 171. 

® Clarus, Contributions, p. 127. 
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state of the digestive organs, and the defective quality of 
the nourishment afforded by them, a morbid irritability 
arises, which is characterized’ by an irresistible impulse to 
relieve the exhausted nervous activity by means of strong 
drink, and manifests itself habitually and constantly, or pe- 
riodically. This kind of appetite is a culpable one, and a 
criminal act committed therein is imputable as culpa; but, 
as has been remarked in regard to ebriosity, in this case, 
and in a yet stronger degree, the culpability may fall so 
low as to disappear altogether; though the liquor-appetite 
seems not to be a true insanity which relieves from respon- 
sibility, since it is only a form of bodily disease, in which 
the diseased person always retains a consciousness of his 
acts. (2) Different from this is the liquor-appetite,* which 
without any connection with ebriosity, but as the conse- 
quence of a diseased digestive system and a disordered 
stomach, manifests itself by an irresistible impulse to cool 
the burning thirst by means of strong drink. Persons, la- 
boring under this form of disease, when the paroxysm is 
not on them, abhor every kind of strong drink, and are 
moderate and mild; but by drinking are easily wrought 
up to the highest pitch of excitement. This kind of liquor- 
appetite is not culpable, but most nearly resembles the con- 
dition (the existence of which is very much controverted 
by some) of mania sine delirio. 

11. Lastly, we are accustomed to speak of delirium tre- 
mens* as a particular form of disease ; and, it is undoubtedly 
true, that as a consequence of ebriosity, a state of insanity 
or madness may arise, which is characterized by a violent 
trembling, and thence has received its name, but which is 
only to be distinguished from other mental disease by its 
cause or occasion. On the contrary, it is going too fay, as is 


* Clarus, Contributions, p. 128. 
* Esquirol, as above cited, p. 244. 


3 Henke, Dissertations, vol. iv. p. 277; Vogel, Contributions, p. 173. 
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sometimes done, to consider the convulsive trembling, which 
often occurs in connection with mere ebriosity or liquor- 
appetite, as delirium tremens, and to regard it as proof of a 
mental disease already existing in the inebriate. For the 
criminalist, it is only important to inquire,’ whether the 
condition of the inebriate carries in itself the signs of a 
true mental disease, which is characterized by an absence 
of the consciousness of the actor, or whether the phe- 
nomena are only the consequences of corporeal suffering, 
without the consciousness of the actor being thereby affect- 
ed. In the first case only is the disease a ground of excul- 
pation, and in the second it relieves from responsibility pre- 
cisely in the same manner as other bodily affections may 
do,” when they exert an influence upon the mental ac- 
tivity, so long as this influence falls short of that degree of 
strength, in which the consciousness of the actor is entirely 


destroyed. 


1 See also Heinroth, System of Psychological Medicine, p. 263; Clarus, 
Contributions, p. 142. 
? Jarcke, in Hitzig’s Journal, No. 23, p. 37. 





ART. II] —BENTHAM’S THEORY OF LEGISLATION. 


Theory of Legislation ; by Jeremy Bentuam. ‘Translated 
from the French of Errenne Dumont, by R. Hitpretu. In 
two volumes 12mo. Boston: Weeks, Jordan & Co. 1840. 


In an article published some time since (vol. xx, p. 332,) 
under the head of the “‘ Greatest-Happiness-Principle,”’ we 
took occasion to express our opinion of the celebrated author 
of the theory of legislation, in his threefold character of a 
philosopher,—an exposer of existing abuses, 





and a legis- 
lative reformer. In the work before us, he appears in the 
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first and last of these characters, but chiefly in the last, 
The principle of utility, as it is called, is laid down and 
practically applied as the basis of legislation. The theory 
of legislation is considered under three divisions, namely : 
principles of legislation,—principles of the civil code,—and 
principles of the penal code. The principles of the civil 
code are treated of in three parts, 1, objects of the civil 
law ; 2, distribution of property ; and, 3, rights and obliga- 
tions attached to certain private conditions. The principles 
of the penal code are examined in four parts, 1, of offences ; 
2, political remedies against the evil of offences; 3, of pun- 
ishments ; and, 4, indirect means of preventing offences. 
This treatise was compiled and arranged from Bentham’s 
manuscripts, by Dumont, who performed the part of a sort 
of literary accoucheur to his distinguished friend, by ren- 
dering his works into French, and ushering them into the 
world. The principles of legislation, which are first treated 
of, and which make the foundation of the civil and the 
penal codes, are all embraced in the one general principle of 
utility, or the greatest happiness of the greatest number. 
In the article above alluded to, we have already expressed 
our opinion regarding the truth and value of this principle 
as a principle of action; and have stated it as our belief, 
that the greatest happiness of the greatest number ought 
not to be considered as the ultimate end and object of hu- 
man government and laws. In the same article, we also 
mentioned the remarkable fact, that Bentham himself, 
towards the close of his life, repudiated the greatest-hap- 
piness-principle, as wanting in that clearness and correct- 
ness, which had originally recommended it to his notice 
and adoption. ‘The reasons for this change of opinion are 
given at length in the first volume of the Deontology, 
which was compiled and published after Bentham’s de- 
cease, by his English editor, Bowring. How far this 
change of opinion, on the part of the author, would have 
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induced him to modify the principles which he originally 
founded upon it, it is impossible for us now to say; but the 
fact must be considered at least to render their value some- 
what doubtful. Agreeing as we do with Bentham, in his 
last opinion, we shall not undertake to criticise the work 
before us, any further than simply to show from it, what 
it was, which, in the mind of the author, constituted the 
greatest happiness of the greatest number,—or, in other 
words, to give a definition of the principle of utility. 

It is clear, that the truth of the principle, which makes 
the greatest happiness of the greatest number the govern- 
ing principle of action, must depend upon the idea we have 
of happiness; and we can scarcely doubt, that a great ma- 
jority of our readers will have little difficulty in coming to 
a just conclusion, when they are informed that Bentham 
regarded happiness as synonymous with the mere personal 
gratification of the individual, independent of all consid- 
erations of right or duty. The following extracts from the 
principles of legislation will show that we are not mistaken 
in this matter. 


“1 am a partisan of the principle of utility when I measure my 
approbation or disapprobation of a public or private act by its 
tendency to produce pleasure or pain; when | employ the words 
just, unjust, moral, immoral, good, bad, simply as collective terms 
including the ideas of certain pains or pleasures ; it being always 
understood that I use the words pain and pleasure in their ordi- 
nary signification, without inventing any arbitrary definition for 
the sake of excluding certain pleasures or denying the existence 
of certain pains. In this matter we want no refinement, no met- 
aphysics. It is not necessary to consult Plato, nor Aristotle. 
Pain and pleasure are what every body feels to be such—the 
peasant and the prince, the unlearned as well as the philosopher. 

He who adopts the principle of utility, esteems virtue to be a 
good only on account of the pleasures which result from it; he 
regards vice as an evil only because of the pains which it pro- 
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duces. Moral good is good only by its tendency to produce 
physical good. Moral evil is evil only by its tendency to produce 
physical evil; but when 1 say physical, | mean the pains and 
pleasures of the soul as well as the pains and pleasures of sense. 
I have in view man, such as he is, in his actual constitution.” 


“This principle [the ascetic] is exactly the rival, the antag- 
onist of that which we have just been examining. ‘Those who 
follow it have a horror of pleasures. Every thing which gratifies 
the senses, in their view, is odious and criminal. They found 
morality upon privations, and virtue upon the renouncement of 
one’s self. In one word, the reverse of the partisans of utility, 
they approve every thing which tends to diminish enjoyment, they 
blame every thing which tends to augment it.” 

‘** The philosophical party never reproved pleasures in the mass, 
but only those which it called gross and sensual, while it exalted 
the pleasures of sentiment and the understanding. It was rather 


a preference for the one class, than a total exclusion of the 
other.” 


‘** Every one makes himself the judge of his own utility ; such 
is the fact, and such it ought to be ; otherwise man would not be 
a rational agent. He who is not a judge of what is agreeable to 
him, is less than a child ; he is an idiot.” 

Among pleasures, Bentham enumerates, 


** Pleasures of Sense. Those which can be immediately re- 
ferred to our organs independently of all associations, viz. the 
pleasures of taste, of smell, of sight, of hearing, of touch, es- 
pecially the blessing of health, that happy flow of spirits, that 
perception of an easy and unburdensome existence, which cannot 
be referred to any of the senses in particular, but which appertains 
to all the vital functions ; finally the pleasures of novelty, those 
which we experience when new objects are applied to our senses, 
They do not form a separate class, but they play so conspicuous 
a part, that it is necessary to mention them expressly.” 


** Pleasures of Power. ‘Those which a man experiences who 
perceives in himself the means of disposing others to serve him 
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through their hopes or their fears ; that is, by the fear of some 
evil, or the hope of some good which he can do them.” 

* Pleasures of Malevolence. They result from the sight or 
the thought of pain endured by those beings who do not love us, 
whether men or animals. They may also be called pleasures of 
the irascible passions, of antipathy, or of the anti-social af- 
Sections.” 

Among pains are enumerated, 


** Pains of Malevolence. These are the pains we experience 
at reflecting on the happiness of those we hate. They may 
also be called pains of antipathy, pains of the anti-social af- 
fections.” 


The following extracts are equally clear. 


** The whole system of morals, the whole system of legislation, 
rests upon a single basis, and that basis is, the knowledge of pains 
and pleasures. It ixthe only foundation of clear ideas upon those 
subjects. When we speak of vices and virtues, of actions inno- 
cent or criminal, of a system remuneratory or penal, what is it 
that we speak of ? Of pains and pleasures, and of nothing else. 
A reason in morals or politics, which cannot be translated by the 
simple words pain or pleasure, is an obscure and sophistical reason, 
from which nothing can be concluded. 

You wish for example, to study the subject of offences,—that 
great object which directs all legislation. This study, at bottom, 
will be nothing but a comparison, a calculation, of pains and 
pleasures. You consider the criminality or the evil of certain 
actions,—that is, the pains which result from them to such and 
such individuals; the motive of the delinquent,—that is, the 
expectation of pleasure, which led him to commit the action in 
question ; the advantage of the offence,—that is, the acquisition 
of pleasure which has resulted from it; the legal punishment 
which ought to be inflicted,—that is, what pain the guilty person 
ought to undergo, It thus appears that the theory of pains and 
pleasures is the sole foundation of all knowledge upon the subject 
of legislation,” 
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** The sole object of the legislator is, to increase pleasures and 
to prevent pains; and for this purpose he ought to be well ac- 
quainted with their respective values. As pleasures and pains are 
the only instruments which he employs, he ought carefully to 
study their power.” 


** The inclinations of a man being known, we can calculate 
with tolerable certainty the pleasure or the pain which a given 
event will cause him.” 


** When that desire to which nature has intrusted the perpet- 
uation of the species attacks the security of the person, or of the 
domestic condition, the good which results from its gratification 
cannot be compared to the evil it produces.” 

‘** The pleasure of acquiring by a violation of another’s rights, 
with the pain which such a proceeding occasions, will not prove 
to be equivalents.” 

‘** Let a beggar, pressed by hunger, steal from a rich man’s 
house a loaf, which perhaps saves him from starving,—can it be 
possible to compare the good which the thief acquires for him- 
self, with the evil which the rich man suffers ?” 


*‘ If the pleasure which attends the satisfaction of such power- 
ful desires as hatred, the sexual appetite, and hunger, when that 
satisfaction runs counter to the interests of others, is not equal to 
the pain which it causes, the disproportion will appear much 
greater, as respects motives less active and strong.” 

‘Morality, in general, is the art of directing the actions of 
men in such a way as to produce the greatest possible sum of 
good.” 

‘It has been the object of this introduction to give a clear idea 
of the principle of utility, and of the method of reasoning con- 
formable to that principle. There results from it a legislative 
logic, which can be summed up in a few words. What is it, to 
offer a good reason with respect toa law? It is, to allege the 
good or evil which the law tends to produce ; so much good, so 
many arguments in its favor; so much evil, so many arguments 

VOL. XXIII.—NO. XLVI. 22 
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against it; remembering all the time, that good and evil are 
nothing else than pleasure and pain.” 


We are willing to leave it to our readers to decide, for 
themselves, what value is to be attributed to a work, which 
professes to test the propriety of all laws, by their tendency 
to gratify the greatest number of persons, in a community, 
in any manner, in which those persons desire to be gratified, 
without the slightest regard to considerations of right and 
wrong, or to the principles of moral and religious duty. 
We are only astonished, that the translator, distrusting the 
principle of utility as the foundation of morals, should have 
been willing to admit it as ‘‘the only safe rule of legisla- 
tion.’’ It is hardly necessary to add, for the information of 
those who know Mr. Hildreth, that the translation is ad- 
mirably executed. We have rarely seen a French work so 
well done into English. bh & ¢ 


ART. IV.—RIGHTS OF THE SLAVEHOLDING STATES AND OF 
THE OWNERS OF SLAVE PROPERTY UNDER THE CONSTI- 
TUTION OF THE UNITED STATES. 


No. 2. 
Wuen the Virginia convention were considering whether 
they would assent to and ratify the federal constitution, 
Mr. Madison, amongst other things, said, “it is worthy of 
our consideration that those who prepared the paper on the 
table, found difficulties not to be described in its formation 
—mutual deference and concession were absolutely neces- 
sary. Had they been inflexibly tenacious of their individ- 
ual opinions, they would never have concurred. Under 
what circumstances was it formed? when no party was 
formed or particular prepossession made, and men’s minds 
were calm and dispassionate. Yet, under these circum- 
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stances, it was difficult, extremely difficult, to agree to any 
general system.” * 

The members of the Virginia convention were nearly 
equally divided upon the question of ratification, and the op- 
position embraced a very considerable proportion of the talent 
of the state. Amongst the opponents, there were none more 
decided or more zealous than George Mason and Patrick 
Henry. 

When the section, declaring that the importation of such 
persons as any of the states might think proper to admit, 
should not be prohibited by congress prior to the year 1808, 
was under consideration, Mr. George Mason said, ‘‘As much 
as I value an union of all the states, I would not admit the 
southern states* into the union, unless they agreed to the 
discontinuance of this disgraceful trade; because it would 
bring weakness and not strength to the union. And though 
this infamous traffic be continued, we have no security for 
the property of that kind which we have already. There 
is no clause in this constitution to secure it; for they may 
lay such tax as will amount to manumission.” 

Mr. Madison answered these objections as follows: “I 
should conceive this clause to be impolitic, if it were one of 
those things which could be excluded without encountering 
greater evils. ‘The southern states would not have entered 
into the union of America without the temporary permission 
of that trade. And if they were excluded from the union, 
the consequences might be dreadful to them and to us. 
We are not in a worse situation than before. That traffic 
is prohibited by our laws and we may continue the prohibi- 
tion. ‘The union in general is not in a worse situation. 
Under the articles of the confederation it might be continued 
forever, but by this clause an end may be put to it after 
twenty years. ‘There is therefore an amelioration of our 

1 Elliott's Debates, vol. ii, p. 450 


? By southern states was meant South Carolina and Georgia, 
29% . 
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circumstances. A tax may be laid in the meantime, but it 
is limited, otherwise congress might lay such a tax as would 
amount to a prohibition. From the mode of representation 
and taxation, congress cannot lay such a tax on slaves as 
will amount to manumission. Another clause secures us 
that property which we now possess. At present, if any 
slave elopes to any of those states where slaves are free, he 
becomes emancipated by their laws. For the laws of the 
states are uncharitable to one another in this respect. But 
by this constitution ‘no person held to service or labor in 
one state under the laws thereof, escaping into another, 
shall, in consequence of any law or regulation therein, be 
discharged from such service or labor, but shall be delivered 
up on claim of the party to whom such service or labor 
may be due.’ ‘This clause was expressly inserted to enable 
owners of slaves to reclaim them. ‘This is a better security 
than any that now exists. No power is given to the general 
government to interpose with respect to the property in 
slaves now held by the states. ‘The taxation of this state 
being equal only to its representation, such a tax cannot be 
laid as he supposes.”’ ' 

Patrick Henry endeavored to support the objection that 
if the constitution were adopted, congress might abolish 
slavery. ‘‘ As much,” said he, “‘as I deplore slavery, L see 
that prudence forbids its abolition. I deny that the general 
government ought to set them free; because a decided ma- 
jority of the states have not the ties of sympathy and fellow 
feeling for those whose interest would be aflected by the 
emancipation. ‘The majority of congress is to the north, 
and the slaves are to the south. In this situation, I see a 
great deal of the property of the people of Virginia in jeop- 
ardy, and their peace and tranquillity gone away. I repeat 
it again, that it would rejoice my very soul that every one 


' Elliott's Debates, vol. ii, p. 335, 6. 
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of my fellow beings was emancipated. As we ought with 
gratitude to admire that decree of heaven which has num- 
bered us among the free, we ought to lament and deplore 
the necessity of holding our fellow men in bondage. But is 
it practicable by any human means, to liberate them with- 
out producing the most dreadful and ruinous consequences ? 
We ought to possess them in the manner we have inherited 
them from our ancestors, as their manumission is incompat- 
ible with the felicity of our country. But we ought to 
soften as much as possible the rigor of their unhappy fate.”’ 

Mr. Henry was answered by governor Randolph: “I 
ask,” said he, ‘and I will ask again and again, until I be 
answered, (not by declamation) where is the part that has 
a tendency to the abolition of slavery? Is it the clause 
which says that ‘the migration or importation of such per- 
sons, as any of the states now existing shall think proper to 
admit, shall not be prohibited by congress prior to the year 
1808.’ This is an exception from the power of regulating 
commerce, and the restriction is only to continue till 1808. 
Then congress can, by the exercise of that power, prevent 
future importations; but does it affect the existing state of 
slavery? Were it right here to mention what passed in 
convention on the occasion, | might tell you that the south- 
ern states, even South Carolina herself, conceived this 
property to be secure by these words. I believe, whatever 
we may think here, that there was not a member of the 
Virginia delegation, who had the smallest suspicion of the 
abolition of slavery. Go to their meaning. Point out 
the clause where this formidable power of emancipation 
is inserted. But another clause of the constitution proves 
the absurdity of the supposition. ‘The words of the clause 
are, ‘No person held to service or labor in one state, 
under the laws thereof, escaping into another, shall, in con- 


‘ Elhott's Debates, vol. ii. p. 432 
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sequence of any law or regulation therein, be discharged 
from such service or labor, but shall be delivered up on 
claim of the party to whom such service or labor may be 
due.’ Every one knows that slaves are held to service or 
labor; and when authority is given to owners of slaves to 
vindicate their property, can it be supposed they can be 
deprived of it? Ifa citizen of this state, in consequence of 
this clause, can take his runaway slave in Maryland, can it 
be seriously thought, that after taking him and bringing 
him home, he could be made free.” ' 

The sentiment of North Carolina, like that of Virginia, 
was strongly opposed to any continuance of the importa- 
tion of slaves; but in both states, it was equally necessary 
to satisfy the minds of the people, that the property then 
existing in slaves was secured and protected. 

When, in the convention of North Carolina, the last 
clause of the second section of the fourth article was read, 
Mr. Iredell explained the reason of the clause. ‘In some 
of the northern states,” he observed, ‘they have emanci- 
pated all their slaves. If any of our slaves go there, and 
remain there a certain time, they would, by the present 
laws, be entitled to their freedom, so that their masters could 
not get them again. This would be extremely prejudicial 
to the inhabitants of the southern states, and to prevent it 
this clause is inserted in the constitution. ‘Though the 
word slave be not mentioned, this is the meaning of it. The 
northern delegates, owing to their peculiar scruples on the 
subject of slavery, did not choose the word slave to be men- 
tioned.” * 

On the other hand, the countenance given by the consti- 
tution to slavery, was urged at the north as a reason against 
ratifying it. Upon this subject, the following sensible re- 
marks were made in the convention of Massachusetts, by 
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general Heath. ‘I apprehend,” said he, “ that it is not in 
our power to do anything for or against those who are in 
slavery in the southern states. No gentleman within these 
walls detests every idea of slavery more thanI do. It is 
generally detested by the people of this commonwealth ; and 
I ardently hope that the time will soon come, when our 
brethren in the southern states will view it as we do, and 
put a stop to it; but to this we have no right to compel 
them. ‘'T'wo questions naturally arise. If we ratify the 
constitution, shall we do anything by our act to hold the 
blacks in slavery; or shall we become the partakers of 
other men’s sins? I think, neither of them. Each state is 
sovereign and independent, to a certain degree, and they 
have a right, and will regulate their own internal affairs as 
to themselves appears proper ; and shall we refuse to eat or 
to drink, or to be united with those who do not think or act 
just as we do? Surely not. We are not, in this case, par- 
takers of other men’s sins; for in nothing do we voluntarily 
encourage the slavery of our fellow men.”’* 

Sentiments of this character finally prevailed; and such 
sentiments should now govern the conduct of the north. 

The preceding extracts from the debates in the state con- 
ventions show, that, when in the commencement of the for- 
mer number, we assumed that there were provisions in the 
federal constitution, on which the owners of slave property 
were induced to rely at the time of its adoption, we were 
fully warranted in that assumption. 

They also show the entire correctness of the premises 
from which judge Nelson reasoned, in the opinion delivered 
by him, from which extracts were made in the latter part of 
the same number. The premises were, that the people of 
the slaveholding states were apprehensive that a non-slave- 
holding state might pass laws, whereby they would be pre- 
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vented from regaining their slaves; and that the provision 
in the constitution was designed to secure them against any 
such state laws. 

It is proposed now to conclude the review of judicial de- 
cisions, under the constitution and laws, as to fugitives from 
labor and fugitive criminals; and then to consider the duty 
of executive officers in regard to the latter. 


Conclusion of the review of judicial decisions as to fugitives 
Srom labor. 


After the decision of the supreme court of the state of 
New York, in the case of Jack v. Martin, the cause was 
removed in behalf of the slave into the court of errors, a 
court constituted of the president of the senate, chancellor 
of the state, judges of the supreme court, and all the sena- 
tors. The hearing before the court of errors was in De- 
cember, 1835. 

Only two opinions were delivered at large. They were 
by the chancellor and senator Bishop. 

The chancellor, after remarking that the decision of the 
court below was put upon the ground that congress not only 
had the power to legislate upon the subject, but that their 
legislation must necessarily be conclusive in relation to this 
matter, proceeded as follows: 

‘‘T am one of those who have been in the habit of believ- 
ing that the state legislatures had general powers to pass 
laws on all subjects, except those in which they were re- 
stricted by the constitution of the United States or their own 
local constitution, and that congress had no power to legis- 
late on any subject, except so far as the power was dele- 
gated to it by the constitution of the United States. I have 
looked in vain among the powers delegated to congress by 
the constitution, for any general authority to that body to 
legislate on this subject. It certainly is not contained in 
any express grant of power, and it does not appear to be 
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embraced in the general grant of incidental powers, contain- 
ed in the last clause of the constitution, relative to the pow- 
ers of congress. Const. art. I, $8, sub. 17. The law of 
the United States respecting fugitives from justice and fugi- 
tive slaves, is not a law to carry into effect any of the pow- 
ers expressly granted to congress, ‘or any other power 
vested by the constitution in the government of the United 
States or any department or officer thereof.’ It appears to 
be a law to regulate the exercise of the rights secured to 
the individual states, or the inhabitants thereof, by the se- 
cond section of the fourth article of the constitution; which 
section, like the ninth section of the fourth article, merely 
imposes a restriction and a duty upon other states and indi- 
viduals in relation to such rights, but vests no power in the 
federal government, or any department or officer thereof, 
except the judicial power of declaring and enforcing the 
rights secured by the constitution. The act of February, 
1793, conferring ministerial powers upon the state magis- 
trates, and regulating the exercise of the powers of the state 
executive, is certainly not a law to carry into effect the ju- 
dicial power of the United States, which judicial power 
cannot be vested in state officers. If the provisions of the 
constitution as to fugitive slaves and fugitives from justice, 
could not be carried into effect without the actual legislation 
of congress on the subject, perhaps a power of federal legis- 
lation might be implied from the constitution itself; but no 
such power can be inferred from the mere fact that it may 
be more convenient that congress should exercise the power, 
than that it should be exercised by the state legislatures. 
In these cases of fugitive slaves and fugitives from justice, 
it is not certain that any legislation whatever is necessary, 
or was contemplated by the constitution. The provision as 
to persons escaping from servitude in one state into another, 
appears by their journal to have been adopted by a unani- 
mous vote of the convention. At that time the existence of 
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involuntary servitude, or the relation of master and servant, 
was known to and recognized by the laws of every state in 
the union except Massachusetts, and the legal right of re- 
caption by the master existed in all, as a part of the cus- 
tomary or common law of the whole confederacy. On the 
other hand, the common law writ de homine replegziando, 
for the purpose of trying the right of the master to the ser- 
vices of the slave, was well known to the laws of the several 
states, and was in constant use for that purpose, except so 
far as it had been superseded by the more summary pro- 
ceeding by habeas corpus, or by local legislation. 'The ob- 
ject of the framers of the constitution, therefore, was not to 
provide a new mode by which the master might be enabled 
to recover the services of his fugitive slave, but merely to 
restrain the exercise of a power, which the state legisla- 
tures, respectively, would otherwise have possessed, to 
deprive the master of such preéxisting right of recaption. 
‘If the person whose services are claimed is in fact a 
fugitive from servitude, under the laws of another state, the 
constitutional provision is imperative, that he shall be de- 
livered up to his master upon claim made; and any state 
officer or private citizen, who owes allegiance to the United 
States, and has taken the usual oath to support the consti- 
tution thereof, cannot, without incurring the moral guilt of 
perjury, do any act to deprive the master of his right of 
recaption, where there is no real doubt that the person whose 
services are claimed, is in fact the slave of the claimant. 
However much, therefore, we may deplore the existence of 
slavery in any part of the union, as a national as well asa 
local evil, yet, as the right of the master to reclaim his fugi- 
tive slave is secured to him by the federal constitution, no 
good citizen, whose liberty and property is protected by that 
constitution, will interfere to prevent this provision from 
being carried into full effect, according to its spirit and 
effect; and even where the forms of law are resorted to for 
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the purpose of evading the constitutional provision, or to 
delay the remedy of the master in obtaining a return of his 
fugitive slave, it is undoubtedly the right, and may become 
the duty of the court, in which any proceedings for that 
purpose are instituted, to set them aside, if they are not 
commenced and carried on in good faith, and upon probable 
grounds for believing that the claim of the master to the 
service of the supposed slave is invalid.” 

The chancellor then examined the pleadings in the cause, 
by which the fact appeared to be admitted on the record, 
that the plaintiff owed service or labor to the defendant in 
another state, and had escaped from such servitude. With- 
out reference to the validity of the act of congress or of any 
state legislation on the subject, he considered the fact thus 
admitted sufficient, under the constitution, to entitle the 
defendant to judgment for a return of the slave. And he 
therefore arrived at the conclusion that the judgment of the 
supreme court should be affirmed with costs; and that the 
damages which the defendant in error had sustained by the 
delay and vexation caused by the writ of error, should be 
awarded to her. 

The course of reasoning of senator Bishop was similar to 
that used by judge Nelson in the supreme court. 

Upon the question being put, shall this judgment be re- 
versed ? the members of the court unanimously voted in the 
negative. Whereupon the judgment of the supreme court 
was affirmed." 

In a more recent case, a writ de homine replegiando having 
been sued out, a motion was made in August, 1837, by the 
claimant of the alleged slave, to quash the writ on the 
strength of the previous decision of the supreme court. The 
court, Nelson, C. J., presiding, directed the motion to be sus- 
pended until the next special term. In the meantime, the 
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attorney for the plaintiff had leave to prepare and serve his 
declaration, and the attorney for the defendant had leave to 
plead the proceedings had before the recorder under the act 
of congress; to which the plaintiff might demur, with a 
view to enter the formal judgment of the supreme court, 
so that the cause might be removed to the court of last 
resort in the state, for a final decision upon the constitu- 
tional question.’ 

Thus the matter stands in New York, according to the 
latest reports of decisions of that state. We have but little 
to add to what judge Nelson has said upon the subject. 

It is plain that, according to art. 4, § 2, clause 3, of the 
constitution, a person held as a slave in one state under the 
laws thereof, who escapes into another, is not to be dis- 
charged from slavery by means of any law or regulation 
existing in the state to which he escapes. 

The owner’s property being thus secured and protected 
by the constitution, he has the same right to take possession 
of his slave, when he finds him in the state to which he 
escapes, that he would have in the state from which he 
escaped. As, upon an escape from one county into another 
of the same state, the owner may take possession of his 
slave in the latter county without any warrant or process 
whatever, so, upon an escape from one state into another of 
this union, the owner may, in like manner, under the con- 
stitution which governs the union, take possession of his 
slave without any warrant or process. 

If, in the state to which the slave escapes, there be any 
state law or state regulation to prevent the owner of the 
slave from taking possession of his slave and carrying him 
away, such state law or state regulation violates the pro- 
vision in the constitution of the United States; and this 
constitution being the supreme law of the land, the state 
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law or state regulation which violates the same is null 
and void. 

But there may be a question, whether the person who is 
seized, was in truth and in fact held to service in another 
state, under the laws thereof. Is this question to be tried 
by a jury in the state in which the seizure takes place? 
Certainly not. ‘The counsel who argued the case of Jack 
v. Martin before the court of errors, on behalf of the owner, 
very correctly observed that ‘the constitution evidently 
contemplates a summary investigation. 'The fugitive is to 
be delivered up ‘on claim.’ These words import a sum- 
mary proceeding.” “If,” said he, “it intended to declare 
that a fugitive servant should be delivered up after trial and 
judgment, attended with all the forms of the common law, 
the words ‘on claim’ would be idle. He could not be said 
to be delivered up on claim, whose surrender was the result 
of a final and conclusive judgment.’”’ The counsel said 
most truly that “the citizens of the slaveholding states 
would never have consented to subject themselves to the 
necessity of establishing their claims to their fugitive slaves, 
before juries composed of the inhabitants of non-slavehold- 
ing states. Indeed the difficulty of establishing the identity, 
by proof that would satisfy the strict common law rules of 
evidence on jury trials, and the great delay and expense of 
successive appeals, would render even the successful prose- 
cution of a claim to service, in the state in which the arrest 
is made, in the ordinary mode by trial and judgment, vexa- 
tious and unprofitable to the claimant.” 

All that the claimant has to do, is to show, in a summary 
way, that the person whom he claims was his slave in 
another state. 

Ought this enquiry to be gone into before any state tribu- 
nal, acting as such? It would seem not. 

It was said by governor Randolph, in the Virginia con- 
vention, that “‘every government necessarily involves a 
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judiciary as a constituent part. If then a federal judiciary 
is necessary, what are the characters of its powers? That 
it shall be auxiliary to the federal government, support and 
maintain harmony between the United States and foreign 
powers and between different states, and prevent a failure 
of justice in cases to which particular state courts are in- 
competent. If this judiciary be reviewed as relative to these 
purposes, I think it will be found that nothing is granted 
which does not belong to a federal judiciary. Self defence 
is its first object. Has not the constitution said that the 
states shall not use such and such powers, and given exclu- 
sive powers to congress? If the state judiciaries could 
make decisions conformable to the laws of their states, in 
derogation to the general government, J humbly apprehend 
that the federal government would soon be encroached upon. 
If a particular state should be at liberty, through its judi- 
ciary, to prevent or impede the operation of the general 
government, the latter must soon be undermined. It is then 
necessary that its jurisdiction should extend to all cases, in 
law and equity, arising under this constitution and the laws 
of the United States.” ' 

In the convention of North Carolina, Mr. Davis said, “ it 
appears to me that the judiciary ought to be competent to 
the decision of any question arising out of the constitution 
itself. On a review of the principles of all free govern- 
ments, it seems to me also necessary that the judicial power 
should be coéxtensive with the legislative. It is necessary 
in all governments, but particularly in a federal govern- 
ment, that its judiciary should be competent to the decision 
of all questions arising out of the constitution.” Again he 
said, ‘‘every member who has read the constitution with 
attention, must observe that there are certain fundamental 
principles in it, both of a positive and negative nature, 
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which, being intended for the general advantage of the 
community, ought not to be violated by any future legisla- 
tion of the particular states. Every member will agree that 
the positive regulations ought to be carried into execution, 
and that the negative restrictions ought not to be disregarded 
or violated. Without a judiciary, the injunctions of the 
constitution may be disobeyed and the positive regulations 
neglected or contravened.” ' 

If there be occasion for the exercise of judicial power, in 
any case arising under the provision of the constitution in 
regard to fugitives from labor, such judicial power should 
be exercised not by a state court, but, under art. 3, $ 2, 
should be exercised by a court of the United States; and 
congress should, under art. 1, $ 17, make all laws necessary 
and proper for carrying into execution the power vested in 
the judicial department. 


4. Decisions as to Fugitive Criminals. 


Under the constitution of the United States, a state within 
the union has no more right to afford an asylum to a person 
charged with a crime in another state than to those who 
have fled from service or labor. ‘‘ The states,’’ says Mr. 
Rawle, ‘‘are considered as a common family whose har- 
mony would be endangered, if they were to protect and 
detain such fugitives when demanded in one case by the 
executive authority of the state, or pursued in the other by 
the persons claiming an interest in their service.” * 

The question whether theft is a felony of such a nature 
as to make it proper that the offender should be delivered 
up, has been discussed in the American courts, when the 
delivery was to be to a foreign state; and on that subject 
different opinions have been expressed ; but the judges have 
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all agreed as to the propriety of delivering up felons charged 
with stealing property in a state within the confederacy. 

In the case of The People v. Schenck, (2 Johns. R. 479,) 
the prisoner was indicted, in the city of New York, for felony 
in stealing a gun; and there was a special verdict which 
found that the prisoner did feloniously steal and carry away 
the gun in the state of New Jersey. The supreme court of 
New York held, that the prisoner was entitled to be dis- 
charged upon the indictment in that state, but ordered that 
he should be detained in prison for three weeks ; and in the 
mean time, directed notice to be given to the executive of 
the state of New Jersey, that the prisoner was detained on 
a charge of felony committed there, stating that if no appli- 
cation should be made for the delivery of the prisoner within 
that time, he must be discharged. 

In Simmons’s case, (5 Binn. 617,) the prisoner was indicted 
in the city of Philadelphia, for feloniously stealing and car- 
rying away some silver spoons and other articles; and the 
special verdict found that the fact was committed within the 
state of Delaware. The supreme court of Pennsylvania 
approved of what was done in New York in the case of 
Schenck, and the proceeding was similar. 

In carrying into effect the provision in the federal consti- 
tution, we have, says chief justice Savage, nothing to do 
with the comity of nations, unless perhaps to infer from it 
that the framers of our constitution and laws, intended to 
provide a more perfect remedy; one which should reach 
every offence criminally cognizable by the laws of any of 
the states; the language being “treason, felony, or other 
crime.” ' 

It was contended before the supreme court of New York, 
in Clark’s case, that a crime of greater atrocity was intend- 
ed by the constitution than was charged in that case; and 
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indeed the ground was taken that no crime at all had been 
committed, for it was insisted that the statute of Rhode 
Island, which was alleged to have been violated, contem- 
plated proceedings merely of a civil nature. Chief justice 
Savage, who delivered the opinion of the court, answered 
the objection as follows: ‘‘'The first answer is that the 
statute of Rhode Island is not properly before us. An 
offence of a highly immoral character is stated in the war- 
rant, and is certified by the governor of Rhode Island to 
have been made criminal by the laws of that state. This is 
evidence enough, in this stage of the proceedings, of the 
nature of the offence; but if we look into the statute of 
Rhode Island, which has been informally read from their 
statute book, we find a criminal offence, It is this; ‘ that 
if any officer of a bank shall so fraudulently manage its 
concerns that the public, or any individual dealing with it, 
shall be defrauded in the payment of their just demands, 
such officer shall be prosecuted in the supreme judicial court 
by indictment, and on conviction the offender may be fined 
$5000.’ This is very plain language. ‘There is to be a 
prosecution by indictment, and a fine is imposed, which goes 
of course to the public, not to the party defrauded. ‘There 
is nothing here like a civil remedy.” ' 

“Had our constitution and laws,” says chief justice 
Savage, ‘been silent on this subject, and no conventional 
arrangement existed between the several states composing 
our confederacy, it may be conceded that the practice arising 
from the comity of nations would be applicable; and before 
we would surrender in one state any person demanded by 
another, as a fugitive from justice, it would be our duty to 
examine into the evidence of the alleged crime, and be satis- 
fied that no reasonable doubt existed as to his guilt. But 
under our federal government, this matter has been regu- 
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lated, and we are not left to the uncertainty arising from an 
inquiry in one state into the particulars of an offence com- 
mitted in another. ‘The constitution of the United States 
provides that ‘a person charged in any state with treason, 
felony, or other crime, who shall flee from justice and be 
found in another state, shall, on demand of the executive 
authority of the state from which he fled, be delivered up 
to be removed to the state having jurisdiction of the crime.’ 
Here then is the law on the subject—a positive regulation 
and tantamount to a treaty stipulation; and we are not to 
resort to the comity of nations for our guidance. Every 
person who is charged with a crime in any state and shall 
flee in another, shall be delivered up. It is not necessary 
to be shown that such person is guilty. It is not necessary, 
as under the comity of nations, to examine into the facts 
alleged against him constituting the crime. It is suflicient 
that he is charged with having committed a crime.” ' 

But how charged? ‘The law of congress has answered 
this question. In order, says the chief justice of New York, 
to give the governor of this state jurisdiction in such a case, 
three things are requisite; 1, The fugitive must be demand- 
ed by the executive of the state from which he fled; 2, A 
copy of an indictment found, or an affidavit made before a 
magistrate, charging the fugitive with having committed 
the crime; 3, such copy of the indictment or affidavit must 
be certified as authentic by the executive. If these prerequi- 
sites have been complied with, then the warrant of the gov- 
ernor properly issues, and the prisoner is legally restrained 
of his liberty.’ 

In Clark’s case, a habeas corpus was awarded, directed to 
the persons having him in custody, commanding them to 
bring him before the chief justice, and to exhibit the cause 
of his detention. The return upon the writ of habeas corpus 
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showed that he was detained in custody by virtue of a war- 
rant issued by the governor of the state of New York, in 
the following words : 

“Enos 'T’. Throop, governor of the state of New York, 
to the sheriff of the city and county of New York, and the 
sheriffs, constables and other peace officers of the several 
counties in the said state: Whereas it has been represented 
to me by the governor of the state of Rhode Island, that 
John L. Clark, late of Providence, in the said state, has been 
guilty of frauds in abstracting from the Burrilville bank, in 
that state, money, notes, and bank bills, while president of 
said bank, in a fraudulent manner, which said acts are made 
criminal by the laws of that state; and that he has fled 
from justice in that state and has taken refuge in the state 
of New York; and said governor of Rhode Island has, in 
pursuance of the constitution and laws of the United States, 
demanded of me that I should cause the said John L. Clark 
to be arrested and delivered into the custody of Henry G 
Munford, sheriff of the county of Providence, who is duly 
authorized to receive him into his custody and convey him 
back to the said state of Rhode Island: And whereas the 
said representation and demand is accompanied by an affi- 
davit, taken before a justice of the peace of the said state 
of Rhode Island, whereby the said John L. Clark is charged 
with the said crime ; which affidavit is certified by the said 
governor of Rhode Island to be duly authenticated: You 
are therefore required to arrest the said John L. Clark, 
wherever he may be found within the state, and to deliver 
him into the custody of the said Henry G. Munford, to be 
taken back to the said state from whence he fled, pursuant 
to the said representation. Given under my hand and the 
privy seal of the state, at the city of Albany, this fifth day 
of May, in the year of our Lord, one thousand eight hundred 
and thirty two.” 

The opinion of the court as to the validity of the cause 
3% 
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of detention appearing by this return, was delivered by 
chief justice Savage as follows: ‘It is,” said he, “ there 
expressly recited, 1, that the governor of Rhode Island 
has demanded that John L. Clark be arrested and delivered 
up as a fugitive from justice; 2, that a copy of an affidavit 
was presented, charging Clark with certain acts, which the 
governor of Rhode Island certifies are made criminal by 
the laws of that state; 3, that the affidavit is certified by 
the governor of Rhode Island to be duly authenticated. 
Here then is a literal compliance with the constitution and 
laws of the United States; and the governor of New York 
had full power and authority to issue his warrant to direct 
Clark to be arrested and delivered over to the agent of the 
state of Rhode Island.” 

Clark made an affidavit to the following effect: “that 
according to the information and belief of this deponent, 
and as he is advised by counsel and believes to be true, this 
deponent has not committed any act or thing recited in said 
warrant; and that he is not guilty of any act or thing 
which is a crime or made criminal under and by the laws 
of the state of Rhode Island, and which is made the pre- 
tence for said warrant and the arrest of this deponent; and 
this deponent wholly denies the guilt as recited in said war- 
rant. ‘This deponent expressly denies that he has fraudu- 
lently abstracted from the Burrilville bank of Rhode Island 
money, notes and bank bills, while president of said bank, 
or at any time or in any manner which is made criminal by 
the laws of that state. On the contrary thereof, this depo- 
nent says that he has not at any time abstracted or taken 
from said bank, money, notes and bank bills, other than what 
has been paid to him by the cashier or other officer of that 
bank, and upon vouchers or discounted paper entered in 
course of business upon the books of the bank, and sanc- 
tioned by the direction or some part thereof, or committees, 
or persons duly authorized in the premises.”’ 
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Chief justice Savage delivered the opinion of the court 
as to the effect of this affidavit as follows: ‘“‘'The prisoner 
has made an affidavit denying all criminality or fraud in 
relation to the Burrilville bank, which are charged against 
him in the affidavit presented to the governor of this state. 
But whether he is guilty or not is not the question to be 
decided here. It is whether he has been properly charged 
with guilt, according to the constitution and the act of 
congress. ‘I'he prisoner does not deny any fact set forth in 
the warrant upon which he has been arrested. It is not 
denied that the governor of Rhode Island has demanded 
him as a fugitive from justice. It is not denied that an 
affidavit charging him with criminality was presented to 
the governor of New York; nor is it denied that the gove- 
nor of Rhode Island has certified that that affidavit is 
properly authenticated. These are the material facts. 
Governor Throop does not assert the prisoner’s guilt, but 
that he had before him such evidence as the law directed 
to authorize the issuing his warrant. Whether the prisoner 
is guilty or innocent is not the question before us; nor is 
any judicial tribunal in this state charged with that inquiry. 
By the constitution, full faith and credit are to be given in 
all the states to the judicial proceedings of each state. 
When such proceedings have been had in one state as 
ought to put any individual within it upon his trial, and 
those proceedings are duly authenticated, full faith and 
credit shall be given to them in every other state. If such 
person flee to another state, it is not necessary to repeat in 
such state to which he has fled, the initiatory proceedings 
which have already been held, but he is to be sent back to 
be tried where the offence is charged to have been commit- 
ted—to have the proceedings consummated where they were 
begun.” 
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5. Duty of executive officers in relation to fugitive criminals. 


All executive officers of the states are bound by oath or 
affirmation to support the constitution of the United States. 
Art. 6, $ 2. 

This constitution, and the laws of the United States 
made in pursuance thereof, are the supreme law of the 
land, and the judges in every state are bound thereby; 
any thing in the constitution or laws of any state to the 
contrary notwithstanding. Art. 6, $ 2. 

The supreme law of the land has been so expounded by 
the judges of the supreme court of the state of New York 
as to give to it full effect. A very different exposition has 
been made by the executive of that state. 

We premise that, by the laws of Virginia, any person 
who shall steal a slave is guilty of felony, and upon con- 
viction thereof is to undergo a confinement in the peniten- 
tiary for a period not less than three nor more than eight 
years. 1 R. C. 1819, p. 427, 8, $ 29. 

The executive authority of Virginia, in July last, de- 
manded three persons, to wit: Peter Johnson, Edward 
Smith and Isaac Gansay, as fugitives from justice, of the 
executive authority of New York. ‘There was produced 
to the executive of New York an aflidavit made before ¢ 
magistrate of Virginia by one John G. Colley, of Norfolk 
borough. ‘The affidavit was dated the 22d of July, 1839, 
and charged ‘that on or about the 15th instant, Peter John- 
son, Edward Smith and Isaac Gansay, now attached to the 
schooner Robert Center, at present in New York, did felo- 
niously steal and take from the said Colley a certain negro 
man slave named Isaac, the property of said Colley.” And 
this affidavit was certified as authentic by the execu- 
tive of Virginia. It thereupon became the duty of the 
executive of New York, according to the constitution and 
laws of the United States, and according also to the deci- 
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sions of the supreme court of the state of New York, to 
cause the persons so demanded to be arrested and delivered 
to the proper agent of the executive of Virginia. 

This the governor of New York has declined doing. In 
a communication of the 16th of September, 1839, to the 
executive of Virginia, he takes the following ground : 

‘‘T beg leave to state most respectfully, that admitting the 
affidavit to be sufficient, in form and substance, to charge 
the defendants with the crime of stealing a negro slave 
from his master in the state of Virginia, as defined by the 
laws of that state, yet, in my opinion, the offence is not 
within the meaning of the constitution of the United States. 
The words employed in the constitution, ‘treason, felony 
or other crime,’ are indeed very comprehensive. It has 
long been considered that citizens of the state upon which 
the requisition is made are liable to be surrendered, as well 
as citizens of the state making the demand; and it is fur- 
ther regarded as settled that the discretion of the executive 
in making the demand is unlimited, while the executive 
upon whom it is made has no legal right to refuse compli- 
ance, if the offence charged is an act of ‘treason, felony, or 
other crime,’ within the meaning of the constitution. Can 
any state at its pleasure declare an act to be treason, felony, 
or other crime, and thus bring it within the constitutional 
provision? I confess that such does not seem to me the 
proper construction of the constitution. After due conside- 
ration, 1 am of opinion that the provision applies only to 
those acts, which, if committed within the jurisdiction of 
the state in which the person accused is found, would be 
treasonable, felonious, or criminal by the laws of that 
state.” 

The correspondence which we are now considering fur- 
nishes evidence that the governor of the state of New York 
is an able man; and we do not consider it any reproach to 
him, that he is not perfectly familiar with the decisions of 
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the supreme court of his own state upon questions of con- 
stitutional law. But it is cause of regret that he did not, 
before affirming so important a proposition as that contained 
in the last sentence above quoted, consult with his attorney 
general. Had he done so, he must have learnt from him 
that the supreme court of New York had pronounced a 
different decision in Clark’s case. 

The governor of New York proceeds as follows: ‘‘I do 
not question the constitutional right of a state tomake such 
a penal code as it shall deem necessary or expedient, nor 
do I claim that citizens of another state shall be exempted 
from arrest, trial and punishment in the state adopting such 
code, however different its enactments may be from those 
existing in their own state. ‘The true question is, whether 
the state of which they are citizens is under a constitutional 
obligation to surrender its citizens, to be carried to the 
offended state, and there tried for offences unknown to the 
laws of their own state. I believe the right to demand, 
and the reciprocal obligation to surrender fugitives from 
justice, between sovereign and independent nations, as 
defined by the laws of nations, includes only those cases in 
which the acts constituting the offence charged are recog- 
nized by the universal law of all civilized countries.” 

Chancellor Kent has expressed the opinion that those 
crimes ‘“‘ which strike deeply at the rights of property, and 
are inconsistent with the safety and harmony of commer- 
cial intercourse, come within the mischief to be prevented 
and within the necessity as well as the equity of the reme- 
dy. If larceny may be committed and the fugitive pro- 
tected, why not compound larceny, as burglary and robbery, 
and why not forgery and arson? They are all equally 
invasions of the rights of property.” This language is 
used by the chancellor when discussing the propriety of 
delivering up one charged with having committed a theft 
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in a foreign state.' And all can see that it applies with 
increased force to a crime which strikes deeply at the rights 
of property in the south, is inconsistent with the harmony 
of intercourse between citizens of the northern and south- 
ern states, and tends to impair the permanence of the union 
and the safety of the general government. Such a crime 
comes within the mischief which the constitution of the 
United States designed to prevent, and the remedy should 
be extended to it when the terms that are employed are 
abundantly sufficient to embrace it. 

The governor of New York, after stating that the obli- 
gation to surrender, under the law of nations, includes only 
those cases in which the acts constituting the offence charged 
are recognized by the universal law of all civilized coun- 
tries, proceeds as follows: 

‘‘T think it is also well understood that the object of the 
constitutional provision in question was to recognize and 
establish this principle in the mutual relations of the states 
as independent, equal and sovereign communities. As they 
could form no treaties between themselves, it was necessa- 
rily engrafted in the constitution. I cannot doubt that this 
construction is just. Civil liberty would be very imper- 
fectly secured in any country whose government was bound 
to surrender its citizens to be tried and condemned in a 
foreign jurisdiction for acts not prohibited by its own laws. 
The principle, if adopted, would virtually extend the legis- 
lation of a state beyond its own territory and over the citi- 
zens of another state, and acts which the policy and habits 
of one state may lead its legislature to punish as felony 
must be considered of that heinous character in another 
state for certain purposes, while for all other purposes they 
would be regarded only as violations of moral law. In 
some of the states of the union, adultery is made a felony ; 


' Washburn’s case, 4 Johns. ch. rep. 113. 
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in another, the being the father of an illegitimate child is 
made a crime; and in another, marriage without license or 
other formalities is penal. ‘To admit the principle that 
violation of these and similar laws, which are in their 
character mere municipal regulations, adapted to the policy 
of a particular community, are ‘felonies’ and ‘crimes,’ 
within the meaning of the constitution, would involve the 
most serious consequences by imposing obligations which it 
would be impossible to execute. It is evident there must 
be some limit to the description of crimes meant by the 
constitution ; and that which I have applied in this instance, 
seems to me to give full and fair scope to the provision, 
and at the same time preserve the right of exclusive legis- 
lation to each state over persons confessedly within its 
jurisdiction, while it preserves that harmony which is so 
essential to our mutual interest.” 

It must in candor be acknowledged that there is a good 
deal of force in some of these observations ; and that there 
is difficulty in holding the term crime, in the constitution, 
as synonymous with offence. But there is no difficulty at 
all in establishing that when the governor of New York 
takes the ground that he will not deliver up a_ person 
charged in another state with a crime, unless the fact 
charged be recognized as an offence by the laws of all 
civilized countries, and would, if committed in New York, 
be an offence according to the laws of that state, he takes 
ground which is wholly untenable, according to the deci- 
sion of the supreme court of his own state in Clark’s case, 
and sets up a new principle entirely different from that 
which was acted on by his predecessor, governor Throop. 

By the laws of Virginia, if any officer of public trust in 
the commonwealth, or any officer or director of any bank 
chartered by the commonwealth, shall embezzle or fraudu- 
lently convert to his use any sum of money, bank note, 
bill, check, bond or other security or facility placed under 
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his care or management, by virtue of his office or place, 
the person so offending is guilty of felony, and, upon con- 
viction thereof, is to be sentenced to imprisonment in the 
public jail and penitentiary house, for a term not less than 
three nor more than ten years. Sess. acts, 1819, 20, p. 19, 
ch. 22,§ 2. Though the act thus made felony by the laws 
of Virginia was by the common law of England only a 
breach of trust and not punishable criminally, a person 
charged in Virginia with this offence, who should flee from 
justice and be found in another state, would, according to 
governor Throop and the supreme court of New York, be 
delivered up “to the state having jurisdiction of the crime.” 
But according to governor Seward, the fact charged not 
being recognized as a crime by the universal law of all 
civilized countries, there would be no surrender. We have 
no hesitation in declaring that it seems to us it would be a 
violation of the federal constitution not to make the surren- 
der in such a case. 

‘‘ However the point may be,” says Mr. Justice Story, 
‘as to foreign nations, it cannot be questioned that it is of 
vital importance to the public administration of criminal 
justice and the security of the respective states, that crimi- 
nals who have committed crimes therein should not find an 
asylum in other states, but should be surrendered up for 
trial and punishment. It is a power most salutary in its 
general operation, by discouraging crimes and cutting off 
the chances of escape from punishment. It will promote 
harmony and good feeling among the states; and it will 
increase the general sense of the blessings of the national 
government. It will moreover give strength to a great 
moral duty which neighboring states especially owe to each 
other, by elevating the policy of the mutual suppression of 
crimes into a legal obligation. Hitherto it has proved as 
useful in practice as it is unexceptionable in its character.” ' 


' Story on the Constitution, vol. iii, p. 676. 
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Governor Seward thus proceeds: “ The offence charged 
in the aflidavit before me is not understood to be that of 
kidnapping a person, by which he was deprived of his 
liberty, or held in duress, or suffered personal wrong or 
injustice, but it is understood to mean the taking of a slave, 
considered as property, from the owner. If I am incorrect 
in this supposition, the vagueness and uncertainty of the 
affidavit must excuse my error. But I think there can be 
no controversy on this point. I need not inform you, sir, 
that there is no law of this state which recognizes slavery, 
no statute which admits that one man can be the property 
of another, or that one man can be stolen from another. 
On the other hand, our constitution and laws abolish slavery 
in every form. ‘The act charged in the affidavit, if it had 
been committed in this state, would not contravene any 
statute; nor is it necessary to inform you that the common 
law which is in force in this state, when not abrogated by 
statute, does not recognize slavery nor make the act of 
which the parties are accused in this case felonious or crim- 
inal.”’ 

The decisions of the supreme court of New York, cited 
in our former number, show, that until a very recent period 
the laws of that state recognized slavery, and her statutes 
admitted that one man might be the property of another. 
Such property was the subject of sale and the owner’s rights 
were protected by the laws. 

It may however be conceded that the act charged in the 
affidavit, if it had been committed in New York, would not 
have contravened any existing statute of that state making 
such an act felonious or criminal. It might further be con- 
ceded that the act of stealing a slave could not be deemed 
a common law felony. And still the conclusion, that the 
act charged in the affidavit is not a felony or crime, within 
the meaning of the federal constitution, is one which cannot 
be sustained, if the precedent of governor Throop be cor- 
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rect, and the opinion of the supreme court of New York 
be a sound exposition of the constitutional obligation to 
surrender. 

Nay more, it is not necessary to call in aid that prece- 
dent and that opinion to the whole extent that they author- 
ize. ‘The conclusion that the fact charged in the affidavit 
is not a felony or crime within the meaning of the federal 
constitution is untenable upon another ground. In a com- 
munication of the 4th of October, 1839, from the lieutenant 
governor of Virginia to the governor of New York, this 
language is used, ‘‘ Is it true that the offence committed by 
Peter Johnson, Edward Smith, and Isaac Gansay is not 
recognized as criminal by ‘ the universal law of all civilized 
countries? They are charged with feloniously stealing 
from John G. Colley, a citizen of this state, property which 
could not have been worth less than six or seven hundred 
dollars. And I understand stealing to be recognized as a 
crime by all laws, human and divine.” In governor Sew- 
ard’s reply of the 24th of October, 1839, he says, “‘it is 
freely admitted that the argument would be at an end if it 
were as clear that one human being may be the property of 
another as it is that stealing is a crime.” It might not be 
going too far to say that stealing property is recognized as a 
crime by alj laws, and that any state may make ¢hat prop- 
erty which she pleases. But here the question is not 
between Virginia, whose laws recognize slaves as property, 
and a foreign state, whose laws recognize no such property, 
The question is very different. It is between Virginia, 
under whose laws slaves are property, and New York, who 
has made a compact with Virginia recognizing this very 
kind of property. New York has said to Virginia that if 
she will come into the union with her, a constitution shall 
be adopted for the government of the states, by which New 
York will agree that, no matter what laws or regulations 
New York may herself adopt to abolish slavery within her 
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borders, persons held as slaves in Virginia, under her laws, 
who may escape into New York, shall not be discharged 
from slavery, but the right of property of the owners shall 
be respected in New York, and the slaves shall be delivered 
up on claim of the owners. New York has further agreed 
by the same constitution, that a person charged in Virginia 
with a crime, who shall flee from justice and be found in 
New York, shall be delivered up to be removed to Virginia. 
After a union of the states has been formed, based upon 
the provisions contained in this constitution, a person charged 
in Virginia with stealing property, flees from justice and is 
found in New York; Virginia demands the fugitive and 
New York refuses to deliver him up. New York, while so 
refusing, admits that if the person is charged with a crime 
he ought to be delivered up: and she admits that stealing 
property is acrime. But the ground of her refusal is, that 
nothing was stolen except a person held as a slave, and 
that a person held as a slave, is not property by the laws of 
New York. 

We trust that it is not yet come to this, that New York 
shall be told in vain that she herself has said, persons held 
in Virginia as slaves shall be recognized as property. We 
trust it is not too late to remind her that she has _ so 
said in a constitution which she agreed should be her su- 
preme law, and which she declared the members of her 
state legislature and all her executive and judicial officers 
should be solemnly pledged to support. Cc. R. 


ART. V.—BIOGRAPHICAL SKETCH OF JOHN WINSLOW. 


Tue name of general Winslow fills so considerable a space 
in the history of Massachusetts, that he seems to deserve 
a place among the judges of her courts, although little is 
known of him in that connection. 
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He was the presiding justice of the court of common 
pleas in his native county of Plymouth, for the term of 
twelve years, and held that office at the time of his death. 

He was of the family of governor Winslow, and was 
born in Marshfield in 1703. His father, Isaac Winslow, 
who was a son of the governor, had been chief justice of 
the same court, for the term of ten years, and left the 
bench in 1738. 

General Winslow was educated as a merchant, and pur- 
sued mercantile business as a means of livelihood. 

Early in life, however, he became connected with public 
affairs, and among other offices, he was for some time reg- 
ister of probate for the county of Plymouth. 

Soon after this appointment he was commissioned as a 
military officer, and entered upon a brilliant and successful 
career. An expedition was fitted out under the direction 
of the crown, against Cuba, then, as now, under the gov- 
ernment of Spain, and the command of a company was on 
that occasion given to Mr. Winslow. He took an active 
part in the enterprise, but it altogether failed. The troops 
belonging to the British army were attacked and swept off 
by disease to such a degree, that of the five hundred men 
who had been furnished by Massachusetts, fifty only re- 
turned from this disastrous campaign. 

In 1744, he was in command of a company which formed 
a part of an expedition then fitted out against the French 
in Nova Scotia, and ten years afterwards he led an expedi- 
tion against the Indians in the Castine part of Maine. 

In these various enterprises, his courage and conduct had 
been such as to secure him general confidence, and when in 
the year 1755 it was desirable to raise a new army to carry 
on the war with the French, general Winslow, who held 
the rank of lieutenant colonel in the expedition, was able 
to enlist two thousand men in the space of two months. 

The enterprise in which he now bore a part, was among 
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the most memorable in the annals of New England, not so 
much on account of the magnitude of its consequences, as 
the incidents that marked its progress. 

The whole expedition was put under the general com- 
mand of colonel Monckton, but the chief responsibility rested 
upon lieutenant colonel Winslow, who was at the head of 
the provincial troops. 

The destination of this army was Nova Scotia, which 
was claimed by Great Britain under the treaty of Utrecht. 

The inhabitants of a considerable portion of the country 
were French, who had been suffered to retain their prop- 
erty and religion, under an understanding that they would 
in the case of a war with France remain neutral. They 
were accordingly known as the “French Neutrals,” and 
the early history of Massachusetts contains frequent refer- 
ences to them as a people. 

From a real or supposed violation of their neutrality, and 
the danger which was apprehended from their number and 
concert of action, it was thought to be necessary to remove 
them from the country and to scatter them through the 
English colonies. 

The execution of this severe, not to say odious measure, 
devolved upon general Winslow, whose good judgment, 
forbearance and lenity in performing so ungracious a duty, 
met with universal approbation. 

There was in the character and manners of this people 
more of romance than ordinarily is found in civilized life. 
They realized the poet’s dream of Arcadian simplicity, hon- 
esty, happiness and contentment. Attached to their reli- 
gion, fond beyond measure of their homes, possessed of 
comfortable if not independent estates in their well cultiva- 
ted and well stocked farms, they formed a most interesting 
community. 

As nothing but stratagem could avail in inducing them 
to bring themselves within the power of the invading army, 
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that was resorted to, and about five hundred men in the 
district of Minas were thus seized. 'The families of these 
were also secured, making a total of nearly two thousand 
persons in that district alone. ‘To prevent any escape the 
country was laid waste by fire. ‘There were more than two 
hundred and fifty houses burned in a single district. 

The historian of Nova Scotia,’ describing this scene, 
says, the soldiery “‘ stationed in the midst of a beautiful 
and fertile country, suddenly found themselves without a 
foe to subdue and without population to protect. 

“The volumes of smoke which the half expiring embers 
emitted, while they marked the site of the peasants’ humble 
cottage, bore testimony to the extent of destruction. 

‘For several successive evenings the cattle assembled 
around the smouldering ruins, as if in anxious expectation 
of their masters, while all night long the faithful watch- 
dogs of the Neutrals howled over the scene of desolation, 
and mourned alike the hand that fed and the house that 
sheltered them.”’ 

The whole population were forced on board ships and 
carried off into exile. More than a thousand were dis- 
tributed through Massachusetts, being divided among the 
towns and supported for a while at the public charge. But 
they were never reconciled to their state of bondage and 
dependence, and never mingled with the inhabitants or 
became incorporated with them. Many of them died, and 
some returned at last to their former homes, and _ their 
history is lost. 

General Winslow having executed this unpleasant com- 
mission, returned to Massachusetts in disgust at the treat- 
ment to which the Provincial troops were subjected by the 
officers of the regular army. 

He did not however long remain inactive. War was 
then raging all along the frontier settlements. The year 


1 Halliburton. 
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55 became memorable not only by the defeat of general 
Braddock, but by disasters upon the northern frontier. ‘The 
following year, general Winslow was in command of an 
expedition under lord Loudon against Crown Point, but 
accomplished little by the enterprise. He however received 
on this occasion a commission as commander in chief of 
the Provincial troops, from the governor of New York. 

The next year, 1757, he received from Governor Pownal, 
the appointment of major general of the Massachusetts 
forces, and this commission was renewed by governor 
Bernard in 1762. 

Nor was it in military life only that he received marks 
of public confidence. He filled many important civil posts 
of honor, especially that of counsellor, which was ever re- 
garded as one of the most honorable in the province under 
its charter form of government. 

It may have seemed almost a solecism that the name of 
general Winslow should have been selected as deserving 
notice as one of the judges of the commonwealth. But 
in addition to his eminent character as a public officer, there 
seemed to be a propriety in illustrating through him the 
qualifications which were regarded as fitting a man, at that 
period of our history, for a judicial station. 

At the age of fifty nine, without any previous preparation 
or study, he was made the chief justice of his county. 

How he succeeded in his new sphere of duties—or how 
the stern soldier and exemplary oflicer was able to hold the 
scales of justice between his fellow citizens, does not 
appear. He retained the office till his death, May 17, 1774, 
at the age of 71. 

His contemporaries spoke of his character in the obituary 
notices of him, which have been preserved, in terms of high 
eulogy, and the long time during which he retained the 
public confidence seems to have justified such commenda- 
tions, for he was alike esteemed as a gentleman, a soldier, 
and a magistrate. E. W. 
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ART. VI.—ON MISTAKES OF LAW. 


[Concluded from the last number.] 


Havine, in our last number, inquired somewhat into the 
grounds of the alleged doctrine, that there can be no relief 
against mistakes of law, we proceed now to an examina- 
tion of the authorities, with a view to ascertain whether 
from them it can be satisfactorily made out, that such a 
doctrine does actually exist. 

The first case we shall notice, is that of Bilbie v. Lum- 
ley, a leading case on the subject. ‘There an action was 
brought by an underwriter on a policy of insurance, to 
recover back money paid on a loss by capture. The posi- 
tion assumed by the plaintiff was, that the money was 
paid under a mistake. It does not, however, appear from 
the report, what evidence there was to establish that fact. 
It may be admitted, that the underwriter was not legally 
obligated to pay the loss ;—a material letter, then in the 
possession of the assured, not having been disclosed at the 
time the policy was effected. But the casualty contem- 
plated by the parties had occurred; a loss had happened, 
That the letter in question was fraudulently withheld, was 
not pretended; and such a supposition is rendered highly 
improbable by the fact, that the same letter was submitted, 
with the other papers, to the inspection of the underwriters, 
before the loss was adjusted. Under these circumstances, 
it is possible, to say the least, that the plaintiff might have 
thought himself bound in honor and honesty to pay, though 
he knew that, by the strict letter of the law, he was exon- 
erated; and that he might afterwards, for some cause, have 
changed his views of the matter. At all events, as the 
defendant had been guilty of no moral delinquency, as a loss 
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had actually occurred, and must be borne by one party or 
the other, and as the plaintiff had paid the money, it can 
scarcely be said to have been against conscience for the de- 
fendant to retain it. 

At the trial before Mr. justice Rooke, the plaintiff had a 
verdict, On a motion for a new trial, the case was not 
argued. Lord Ellenborough asked the counsel for the plain- 
tiff, whether there was any case in which a party who had 
paid money with a full knowledge of the facts of the case, 
could recover it back on account of his ignorance of the 
law. The question might have been answered in the 
affirmative by reference to at least two cases,’ as we shall 
hereafter show. But what if no such case could be pro- 
duced? Because a thing has never been done, does it 
follow, necessarily, that it should never be done? His 
lordship proceeded to say, “the case of Chatfield v. Pax- 
ton was the only one he ever heard of, where lord Ken- 
yon, at nisi prius, intimated something of that sort.” 
Verily, if the decision in this case were to be taken as a 
fair specimen of judicial candor, one might well say, with 
Jeremy Bentham, ‘the judge is the advocate run to seed.” 
Chatfield v. Paxton was an action to recover back money 
paid under a mistake, and the plaintiff prevailed. At the 
trial, lord Kenyon is reported to have said, ‘it is not only 
necessary that the plaintiff should know all the facts, but 
that he should know the legal consequences of them.’””* And 
Sir Vicary Gibbs,’ who was of counsel for the defendant in 
the case, represents lord Kenyon to have ruled, that “a 
payment made under an ignorance of the law would enable 
the plaintiff to recover back the money ;” and the ground 
on which he moved for a new trial, which, under all the 
circumstances of the case, was denied, was the misdirection 


1 Ancher v. The Bank of England, 2 Dougl. 637. Bize v. Dickason, J 
J, K. 285. 

@ Chitty on Bills, 538, (8th Ed.) 

3 See in Brisbane v. Dacres, 5 Taunt. 143. 
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of the judge on this point. A very intelligible intimation 
this of lord Kenyon’s, be it worth what it may. 

As lord Ellenborough lays so much stress on the absence 
of what he deems sufficient authority for the recovery 
of money paid under ignorance of the law, we might 
reasonably expect he would adduce some weighty author- 
ities against such recovery. ‘The only ease he cites to that 
point, is Lowry v. Bourdieu,’ in which, he says, ‘“‘ money 
paid under a mere mistake of the law was endeavored to 
be recovered back.’”’ One would naturally infer, from this 
language, that the case in question was decided on the 
ground of mistake of law; in which inference if he were 
to repose, he would labor under a grievous error of fact. 
The action there was brought to recover back the premium 
paid on a policy of insurance, on ship and cargo, in which 
the insured had no interest. Lord Mansfield said it was a 
gaming policy, and against an act of parliament, and 
therefore it was clear, that the court would not interfere to 
assist either party, according to the well known rule, in 
pari delicto melior est conditio possidentis. 'Two of the 
other judges were also of opinion that it was a gaming 
policy. But Mr. justice Willes thought otherwise on this 
point. ‘The parties, he supposed, believed there was an in- 
terest, and he said it would be very hard that a man should 
lose what he had paid under a mere mistake. He thought, 
therefore, that in conscience the defendant ought to refund 
the money. ‘The case, then, it would seem, turned on the 
point, that the transaction was illegal and the parties 
equally guilty. Mr justice Buller, it is true, remarked that 
there was no mistake in matter of fact, and if the law was 
mistaken, the rule applied, ignorantia juris non excusat. 
And this is all he said about mistake ; but he proceeded to 
state, that this was a gaming policy, and without interest, 
and he dwelt particularly upon the circumstance of the 
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contract’s being executed. Lord Mansfield and Mr. justice 
Ashhurst said not one word about mistake of any kind. 

It is worth remarking, that the counsel for the defendant, 
three eminent lawyers, the Attorney General, Cowper, and 
Dunning, virtually admitted that if the money had been 
paid under a mistake of the law, it might have been re- 
claimed; for they said, infer alia, ‘as the plaintiffs paid 
the money with their eyes open, and not under any mistake 
of the law,” the court would not assist them to recover it 
back. And Bearcroft, on the other side, said, it happened 
every day, that the premium was recovered back when it 
had been paid upon a mistake in point of law. All this 
goes to show what seems to have been the general under- 
standing of the bar on the subject. 

It is with the maxim, ignorantia juris non excusat, 
sanctioned by the authority of Mr. justice Buller in this 
case, that lord Ellenborough closes his opinion in Bilbie v. 
Lumley. We have already stated our reasons for believing 
this maxim to have, properly, no application to either of 
these cases, or to any similar case.’ ‘T'o the reasoning em- 
ployed by lord Ellenborough in Bilbie v. Lumley, we have 
also alluded.” We have gone somewhat at large into the 
grounds on which this decision professes to proceed, because 
the case is very often cited, and is, in fact, one of the main 
pillars on which the subsequent decisions and dicta on the 
subject rest. 

In Brisbane v. Dacres,’ also a prominent case, some of 
the judges relied much on Bilbie v. Lumley, which chief 
justice Mansfield then very happily characterized, as ‘‘a 
most positive decision.” In this case, the plaintiff, while 
captain of a vessel belonging to the squadron of admiral 
Dacres, had received on board his vessel a quantity of pub- 
lic specie, and also a large amount of private treasure, to 
be transported to England. Of the money received for 
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1840. ] On Mistakes of Law. 375 


performing this service, he had paid over to admiral Dacres 
a large sum, in part of one third of the freight, which, in 
such cases, captains had been used to pay to the commander 
of the squadron; and he now sought to recover back this 
money, on the ground that the admiral was entitled to no 
part of such freight. ‘The court were unanimously of 
opinion, that he could not recover back the money paid on 
account of the private specie. Mr. justice Gibbs held, that 
it was illegal for captain Brisbane to carry such specie ;— 
an opinion which he had occasion, soon afterwards, to over- 
rule." Mr. justice Chambre thought it immaterial, for the 
purposes of that case, whether the transaction was illegal 
or not. ‘The point, however, chiefly considered by all the 
judges, respected the money, a very small sum, paid to- 
wards the third part of freight of the public treasure, and 
on this they decided against the plaintiff’s right to recover, 
the court being three to one against Mr. justice Chambre, 
who, so far as the question of mistake of law was con- 
cerned, is thought by some to have had the better of the 
argument on this point, as he certainly had on the other. 
Indeed, the three judges, whose opinion was against the 
right of recovery, did, by no means, rest solely on the con- 
sideration of mistake of law. Mr. justice Gibbs, who 
alone can, with any propriety, be said to have put the case 
on that ground, had ‘considerable difficulty in saying, that 
there was anything unconscientious in admiral Dacres re- 
quiring this money to be paid to him, or receiving it when 
it was paid.” Chief justice Mansfield said, the maxim, 
volenti non fit injuria, applied most strongly to the case, 
and so far from regarding it as unconscientious for the de- 
fendant to retain the money, he thought ‘‘it would be most 
contrary to aequum et bonum, if the defendant were obliged 
to repay it.’ And Mr. justice Heath thought it ‘‘very 
difficult to say that there was any evidence of ignorance of 
the law.” 


' Hatchwell v. Cooke, 6 Taunt. 577 
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In Stevens v. Lynch,‘ the defendent, the drawer of a bill, 
with a knowledge that time had been given to the acceptor, 
had told the holder, ‘1 know lam liable, and if the ac- 
ceptor does not pay it I will;” and on this promise the 
plaintiff was held entitled to recover. We were never able 
to perceive how, on principle, a promise made by the 
drawer of a bill, or the endorser of a bill or note, after he 
had been discharged by laches, could be held legally bind- 
ing. ‘The undertaking of such a party is altogether con- 
ditional, and if the terms of the condition have not been 
complied with, he is legally, and, in many cases, morally, 
under no more obligation to pay than any one else. If, 
with his eyes open, he choose to pay, it may be very well. 
The difliculty is, to perceive how, in such a case, a promise 
to pay can be enforced by law. Before the promise, the 
party was absolutely discharged. His agreement had com- 
pletely done its office. What consideration, therefore, has 
the promise to rest upon? ‘The case is different where a 
new promise is set up in answer to a plea of the statute of 
limitation, or of infancy. ‘lhere, the debt was, all the 
while, an actual, subsisting debt. 'The promise is not the 
foundation of the action, but simply the waiver of a special 
ground of defence, of which the party might otherwise 
have availed himself. Accordingly, we think that, so far 
as the doctrine goes, there is good reason in what the courts 
of Massachusetts have held to be well settled, namely, that 
a promise made under such circumstances as show an igno- 
rance that the party is legally discharged, is without con- 
sideration, and void.*. The same doctrine is held in Ken- 
tucky.* 


1 12 East, 34. 

* Freeman v. Boynton, 7 Mass. 483. ; and see May v. Coffin, 4 Mass. 347. 
Warder v. Tucker, 7 Mass. 449. Garland v. Salem Bank, 9 Mass. 408. 

3 Lawrence v. Ralston, 3 Bibb, 103, Ralston v. Bullitts, 3 Bibb, 261. 
Underwood v. Brockman, 4 Dana, 309. 
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Gomery v. Bond' was a case where the seller of goods, 
on the buyer’s refusing to accept them, requested the latter 
to sell them for him, which he agreed to do if he could, but 
finally returned them to the seller, who declined receiving 
them back, and brought this action for the price. ‘The case 
was tried before Mr. baron Richards, who directed the 
jury, in deciding whether the plaintiff had waived the con- 
tract, to consider whether, at the time he made the request 
to sell, he was aware of his rights. ‘The plaintiff had a 
verdict, and the defendant moved for a new trial, on the 
ground of misdirection of the judge on this point. The 
court said nothing, directly, about ignorance or mistake of 
rights, but they deemed the point in question to have been 
improperly left to the jury, and granted a new trial. Lord 
Ellenborough thought there could be no doubt, from the 
evidence, that the plaintiff had waived the contract, and 
allowed the other party to sell the goods for him. 

The case of the Kast India Company v. 'Tritton,? was an 
action to recover back money paid by the plaintiffs as ac- 
ceptors of certain bills of exchange, to the defendants, on 
the faith of an insufficient prior endorsement, of the validity 
of which the plaintiffs had, and the defendants had not, the 
means of judging. ‘The defendants received the money 
merely as agents of a prior party, and had paid it over in 
the usual course of business. "The case, therefore, would 
seem to be disposed of by the familiar principle, that where 
an agent has received money, bona fide, and paid it over to 
his principal, fairly, and without notice not to do so, that is 
a suflicient protection to the agent.* The court put their 
decision very much on this ground; but Mr. justice Hol- 
royd said the money was paid not under a mistake of fact 
but of law, and, therefore, the case of Bilbie v. Lumley 

13 Maule & Selw. 378. 

? 3 Barn. & Cresw. 280. 


3 See Story on Agency, 304. 
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was sufficient to dispose of the question. The inquiry as 
to the effect of the plaintiffs’ mistake, might have arisen, 
had the action been against ‘the party to whose use the 
money came; but as it was, we conceive that question had 
nothing to do with the case. ‘The plaintiffs had no equity 
against the defendants, who, as agents, had received and 
paid over the money, in all good faith and honesty. 

In Milnes v. Duncan,' the plaintiff had passed to the de- 
fendant a bill, which the latter made his own by neglecting 
to present it in due season. He then demanded of the 
plaintiff the amount of the bill, alleging that the bill was 
on an insuflicient stamp, and was therefore void. The 
plaintiff’s agent, after having twice examined the bill, paid 
the money; but it turned out that the bill was drawn in 
Ireland, and was on the appropriate stamp for such a bill, 
drawn in that country. ‘This action was brought to recover 
back the money thus paid, and the court held that it was 
sustainable. Mr. justice Bayley stated the rule to be, that 
money paid under a mistake of law cannot be recovered 
back, but that if paid under a mistake of facts it may be 
recovered. ‘I'he plaintiff in this case, he said, paid the 
amount under an impression that the bill was void. This, 
of itself, would look like a mistake of the law, but then 
that mistake might have originated, as the court assumed 
it did, in overlooking the fact of the place where the bill 
was drawn. It is said there was nothing about the bill 
calculated to raise any suspicion that it was drawn in 
Ireland. ‘The bill, however, bore date of the place where 
it was drawn, and as the plaintiff’s agent inspected it with 
especial reference to its validity, it is, perhaps, about as 
probable that he was not aware it made any difference 
whether the bill was drawn in England or in Ireland, as 
that he was ignorant of the fact that it was drawn in 
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Ireland. At any rate, if this was a case of mere mistake 
of fact, what is said of mistakes of law was wholly extra- 
judicial. 

Bramston v. Robins,’ was a case where a tenant had 
been allowed, during seventeen years, to deduct from his 
rent, on account of a payment for the land tax, a sum 
larger than the amount of the tax, which the landlord was 
liable to pay. ‘The defendant, as bailiff of the landlord, 
distrained for rent in arrear,—being the excess which the 
tenant had deducted above the actual amount of the tax. 
This was an action of replevin, brought by the plaintiff, a 
partner of the assignee of the premises, since the assign- 
ment to whom, the full rent had been paid, without any 
deduction for the land tax. 'The excessive deduction com- 
plained of, took place, therefore, wholly under a former 
tenant. Chief justice Best attached great importance to 
this circumstance. 'The premises, he said, had come into 
other hands, no doubt under the usual assurance that all 
previous demands had been paid. ‘he assignee’s remedy 
against his assignor was inadequate, and, he observed, it 
would indeed be a hardship if the assignee were compelable 
to pay. Mr. justice Burrough said the demand was most 
unconscientious. The remark of the lord chief justice, 
that if the landlord knew, or had the means of knowing 
all the facts,—which he assumed to be the case here,—a 
mistake as to his legal rights would not entitle him to make 
this claim, was such called for; because, in the first place, 
there was no evidence or even intimation, so far as appears, 
of such a mistake, and next, had a mistake of the kind 
actually occurred, the landlord had no equity against the 
party whose goods were distrained. 

There is a class of cases growing out of a similar sub- 
ject matter with this last, where a tenant who has, for a 
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series of years, paid the full rent to his landlord, without 
deducting the property tax, as he had a right to do, has 
not been allowed to recover back the amount he might thus 
have deducted, or to set it off against subsequently accru- 
ing rent. These cases have been supposed to resolve them- 
selves into an overpayment by mistake of law or of fact; 
and probably of the former. In the cases of Wildey v. The 
Cooper’s Company, and Atwood v. Lamprey,' it does not 
appear why the tenant omitted to deduct the tax, nor is it 
stated on what ground his right to recover it back was de- 
nied. ‘The later cases that are referred to as recognizing the 
doctrine of these two, do not, we think, afford much coun- 
tenance to the idea, that they proceed on the ground of 
mistake of law. In Nicholls v. Leeson,’ where an annuity, 
arising out of a family settlement,—a circumstance to which 
lord Hardwicke seems to have attached some weight,— 
had been paid for sixteen years, without deducting the land 
tax, his lordship refused to order the amount to be refund- 
ed, going, as he said, upon the reason of other cases, and 
on this general rule, that where an annuity is given to a re- 
lation for life, and it has been paid for any length of time, 
and no deduction made for the land tax, supposing no fraud 
on the part of the receiver, he would presume it had been 
so paid by mutual agreement. Currie v. Goold,’ was a case 
in which the plaintiff had, for seventeen years, paid the in- 
terest on a legacy without deducting the tax, and then 
claimed to deduct the whole from the interest of one year. 
The remark of the vice-chancellor, sir Thomas Plumer, 
that the plaintiff probably derived some advantage from the 
capital being suffered to remain with him, instead of being 
paid into court, and that he probably made no claim of the 
property tax, as an inducement to have the money in his 


1 Cited in East ». Thornbury, 3 P. Wms. 126, note. 
2 3 Atk. 573. 3 2 Madd. 163. 
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hands, does not stand well with the supposition that, in his 
opinion, the plaintiff’s neglect to make the deduction, pro- 
ceeded from ignorance of his right to make it. In Smith 
v. Alsop,’ it was decided, that executors who had paid in- 
terest on a bond, without deducting the property tax, under 
a misrepresentation that the terms of the bond required it, 
could recover the amount of the tax, but that they could 
not recover in respect of a payment, made by their testator, 
the obligor in the bond, who, as Mr. baron Hullock observ- 
ed, ‘‘ possessed a perfect knowledge of the circumstances 
and of the law also.’”’ Of these cases, then, there is not 
one which professes to proceed on the ground of mistake of 
law, or in which, so far as appears, there was such a mis- 
take. 

There are cases which rest on considerations peculiar to 
themselves, and which, therefore, it falls not within our 
present purpose to examine at large. ‘To cases of com- 
promise of doubtful and doubted righis, we have already 
adverted.* In such cases, if the parties have acted with a 
full and correct understanding of the circumstances, and of 
the real character of the case considered as doubtful, a 
reasonable argument, fairly entered into, will be sus- 
tained.* 

In cases of family arrangements, besides the element of 
compromise which enters into many of them, it is admitted 
that a stricter and more rigorous rule is applied, than in 
cases between mere strangers.‘ The doctrine in respect to 
family arrangements, lord Eldon has stated to be, that 
where they have been fairly entered into, without conceal- 

1 McClell. 622. 

2 Ante, 163—5, 

3 See Naylor v. Winch, 1 Sim. & Stu. 555, in which the argument was en- 
forced. Leonard v. Leonard, 2 Ball & Beat, 171, in which it was set aside ; 


and see Taylor v. Rochfort, 2 Ves. Sen. 281. Gibbons v. Caunt, 4 Ves. 840. 
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ment or imposition on either side, although the parties may 
have greatly misunderstood their situation, and mistaken 
their rights, a court of equity will not disturb the quiet 
which is the result of the arrangement. But where the 
transaction has been unfair, or there has been a mis- 
take, though innocent, and the other party was accessory 
to it, or if what one knew, has been concealed from the 
other, who has thereby been misled, the court will interfere 
and set aside the agreement.’ In that case, as well as in 
Dunnage v. White,* the agreement was rescinded. The 
cases where agreements have been sustained as family ar- 
rangements are numerous.’ 

Independent of cases of the kinds just mentioned, the 
English equity reports will be found very meagre in author- 
ities, to show that relief will not be granted against mis- 
takes of law. Mildmay v. Hungerford* would seem to be 
an authority to that point, but the report gives only the 
bare result at which the court arrived, without stating at 
all the ground on which the decision proceeded. Frank v. 
Frank® is sometimes cited to the same purpose. ‘That, 
however, is commonly considered a case of family com- 
promise,“ and, besides, its authority has been seriously 
questioned.” In Goodman v. Sayens,*® the master of the 
rolls, sir Thomas Plumer, stated it as ‘‘admitted, that at 
law it is impossible to recover, after a voluntary payment 
with a knowledge of all the facts, though under a mistake 


' Gordon v. Gordon, 3 Swanst. 400. 

2 1 Swanst. 137. 

3 See Cann v. Cann, 1 P. Wms. 723. Stapilton x. Stapilton, 1 Atk. 2. 
Pullen v. Keady, 2 Atk. 537. Cory v. Cory, 1 Ves. Sen. 19. Stockley ». 
Stockley, 1 Ves. & Bea. 23. Clifton v. Cockburn, 3 Myl. & K. 76, Neale 
v. Neale, 1 Keen, 672. 

42 Vern. 243. 5 1 Cas. in Ch. &4. 

6 See 1 Story, Eq. Jurisp. 147. note (4). 1 Swanst. 153. 

7 Per lord Manners in Leonard v. Leonard, 2 Ball & Beat, 171. 
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in point of law.” As that was a case of a bill to set aside 
an award, on the ground of partiality and misconduct of 
the arbitrators, and there was no pretence of a mistake of 
law, there would seem to have been no very urgent call for 
the remark, whether it be correct or otherwise. In Marshall 
v. Collett,’ the plaintiff had joined in a sale of certain stocks, 
supposing herself entitled to only one third of them, and a 
life interest in the residue; but she afterwards claimed the 
whole as her absolute property, and alleged in her bill, that 
she entered into the contract of sale under a misconception 
of her rights. Lord Abinger held, that she was not entitled 
to the whole, and said it was not necessary to go into the 
other part of the case. He, however, proceeded to state it 
as a maxim of equity, that contracts shall not be set aside 
on account of mistakes of law, though they will be for 
mistakes of fact. So far as that case was concerned, the 
statement of any such rule was, obviously, not demanded. 

‘There are cases where the parties having in view a par- 
ticular object, have misjudged the legal effect of the means 
or instruments chosen for the accomplishment of that 
object. In such cases, the courts have refused to interfere, 
on the very satisfactory ground, that it is not their province 
to make contracts for parties, but to effectuate those which 
the parties have made for themselves. Where there has 
been a mistake in drawing up an instrument, so that it 
does not express truly the terms of the actual agreement, 
courts of equity may make the instrument what it was 
intended to be; but they cannot give to an instrument, 
which is the very one, and precisely what the parties 
intended it should be, a legal effect with which the law has 
not clothed it; nor can they substitute in its stead another 
instrument having a different effect.* In these cases, it 


'1 Younge & Coll. 232. 
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may have been the misfortune of the party affected, not to 
have done something different from what he actually did; 
but it does not follow, therefore, that the court is to do that 
something for him. It is not, however, because the mistake 
is a mistake of the law, that relief is refused. If it were a 
mistake of fact, it would be equally fatal, in a similar case. 
Suppose a man, at an auction, intending to purchase a 
certain article, bids for it, and actually believes it to rest 
upon himself as the highest bidder; but it is struck off to 
another of whose bid he chanced not to be aware. Could 
any court say he should have the article, nevertheless ? 
Clearly not. Yet he intended to have it, and verily believed 
he had taken the proper steps to secure it. It was his mis- 
fortune to have been under a mistake. Among cases of the 
kind referred to, may be mentioned that of lord Innham ». 
Child,’ in which the parties would have introduced into 
their agreement a certain clause, but omitted it from an 
erroneous impression as to the effect of its insertion ; Cock- 
erell v. Cholmeley,? where a power was imperfectly exe- 
euted ; Dickerson v. Gilliland,’ in which a party had failed 
to perform a condition precedent; and, especially, the case 
of Hunt v. Rousmaniere,‘ in which the instrument selected, 
as things turned out, proved inadequate to accomplish the 
end designed. 

In substantially the same condition are cases where an 
obligee has released one of two joint and several obligors, 
supposing that the other would remain bound. Here, the 
act of release has a different effect from what the party 
contemplated. He intended merely to discharge one of the 
obligors ; the effect is to discharge both. For, as was stated 
by chief justice Eyre, there is but one duty extending to 
both obligors, and a discharge of one, on satisfaction made 


1] Bro. ch. 92. 21 Russ. & Nyl. 418. 
31 Cow. 481; and see Sims v. Lyle, 4 Wash. C. C. 321. 
42 Mason, 342; 8 Wheat. 184; 3 Mason, 294; 1 Pet. S. C. R. 1. 
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by one, is a discharge of both.’ By the release of one of 
the obligors, the contract becomes essentially a different 
one from that which was entered into by the remaining 
obligors. So long, therefore, as the release continues in 
force, it is impossible for any court to obviate its regular 
legal effect. Accordingly, it is laid down that, in such a 
case, a court of equity will not enforce the contract against 
the remaining obligors.* But whether the release should 
not be set aside by a court of equity, in a case of this kind, 
is a question which should depend on the general equity, 
and all the circumstances of each particular case. In a 
suitable case, it would seem there would be no difficulty in 
doing this.* 

In the case of Hunt v. Rousmaniere, which, in its vari- 
ous stages, afforded occasion for an ample discussion of 
the subject of mistakes of law, the parties had intended to 
secure the repayment of a loan of money, by means of a 
lien on certain vessels. For this purpose, the debtor exe- 
cuted a power of attorney, authorizing the creditor to sell 
his interest in the vessels. While things were in this state, 
the debtor died, and thereby the power of attorney became 
extinguished. During the lifetime of the parties, the in- 
strument chosen was a good and effectual instrument for 
the object contemplated. But it was designed to be a valid 
security in every event, and in implicitly assuming that it 
would be such, the parties mistook its true legal force. 
There was, then, a mistake of law, which was at the bot- 
tom of all the difficulty. But that mistake lay too far back 
in the transaction, to be reached by any court. Nothing 
could be done, without absolutely making a new contract 


1 Cheetham v. Ward, 1 Bos. & Pul. 630; see also Nicholson »v. Revill, 4 
Adol. & El. 675. 

* Com. Dig. Chancery, 3 F. 8; Harman x. Cam, Vin. Ab. Chancery, N. 3; 
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3 See Joy v. Wirtz, 1 Wash. C. C, R. 407 
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for the parties. They had agreed, not that a security 
should be given which should be valid under all circum- 
stances,—though they meant to have such a one; but their 
agreement was, that a power of attorney should be given, 
which, they erroneously supposed, would accomplish their 
purpose. The actual agreement of the parties was fully 
effectuated. But the instrument selected had not the legal 
force they attributed to it. They meant it to be an instru- 
ment, which should possess an inherent energy; in this 
event, it proved perfectly impotent. Here, then, was a 
certain thing to be accomplished. ‘There must be an agent 
or instrument to accomplish it. The parties had failed to 
provide such an instrument, and it is wholly immaterial, as 
to the results, whether they had a better or a worse excuse 
for failing so to do. ‘The consequence must be, that the 
thing could not be done, for there was nothing to do it. 

In delivering the opinion of the court,’ chief justice Mar- 
shall evidently inclined to the doctrine, that mistakes of 
law may be a proper subject for relief. And his remark 
that ‘‘ we find no case in which it has been decided that a 
plain and acknowledged mistake in law is beyond the reach 
of equity,” we consider important, as it goes to show what, 
in his opinion, had not been decided by the cases up to that 
time. When the case came again before the same court,’ 
Mr. justice Washington, who delivered the opinion of the 
court, manifested a decided bearing against affording relief 
in cases of a mistake of law, generally; but he said ex- 
pressly, ‘Sit is not the intention of the court, in the case 
now under consideration, to lay it down that there may not 
be cases, in which a court of equity will relieve against a 
plain mistake, arising from ignorance of the law.’ Be- 
sides, it would seem to detract very much from this case as 
an authority against granting redress on account of mistake 
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of law, that the court thought, “if all other difficulties 
were out of the way, the equity of the general creditors to 
be paid their debts equally with the plaintiff, would be 
sufficient to induce the court to leave the parties where the 
law had placed them.” 

There has been a more recent case’ on the subject, in the 
supreme court, in which, it has been said, ‘‘ the main ques- 
tion was, whether a mistake of law was relievable in 
equity, it being stripped of all other circumstances.”* It is 
admitted that mistake as to legal liability was the main 
ground on which the bill prayed for relief. But in the view 
which the court took of the case, we cannot concede that 
the subject of mistake was the main question, or that it 
was a material question, or even that there was any occa- 
sion for the court to consider it. In that case, a party had, 
in taking up a dishonored bill, included in the settlement 
ten per cent. damages on the amount of it, under the belief, 
as was alleged, that such damages were required by a 
statute of Kentucky; but according to the construction 
subsequently put upon that statute, it did not cover this 
case. The party now sought to be relieved from the 
amount of damages thus included. A preliminary and 
vital question was, whether the damages had been paid ;— 
whether the transaction, at the time the original bill was 
‘ taken up, was to be regarded as an actual payment of the 
bill and damages, or merely as a renewal of the security. 
The court held it to be a payment. This opened the way 
for two consequences, either of which was fatal to the 
whole case. In the first place, though the court were of 
opinion that the damages in question could not have been 
demanded under the statute, yet they considered the bill as 
subject to damages and re€xchange by the law merchants, 
and said that, in the absence of any proof to the contrary, 
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it must be presumed ten per cent. was a fair compensation. 
They thought, therefore, the plaintiffs had, at least, as high 
an equity as the defendant. Now, nobody supposes that 
money which is fairly and justly due, and which the other 
can honestly retain, can be recovered back, when once it 
has been paid. If, then, under such a state of facts, the 
money had been actually paid, there was an end of the 
case, at once. Another consequence of holding the trans- 
action in question to be a payment, was, that as the bill in 
equity was not filed till more than eight years after that 
transaction, all remedy was, years before, irrecoverably 
gone, by the statute of limitation. Under these circum- 
stances, admitting that there was a mistake, which, to say 
the least, is doubtful, we suppose that no mistake, whether 
of law, or of any thing else, could possibly help the de- 
fendant’s case. ‘The court, however, went into the subject 
of mistakes of law, and expressed themselves in terms 
sufliciently decided. But how, considering the language 
above quoted from the case referred to, they could have 
arrived at the conclusion, ‘‘that mere mistakes of law are 
not remediable, is well established, as was declared by this 
court in Hunt v. Rousmaniere, 1 Peters, 15,” we confess 
ourselves wholly unable to divine. In view of this case, it 
has been remarked, that ‘‘ so far as the courts of the United 
States are concerned, the question may be deemed finally 
at rest.”"' If this be so, we cannot but regard it as exceed- 
ingly unfortunate, that an occasion for putting at rest a 
question confessedly so important, should have been sought 
in a case where there was so slight a demand for a decision 
of it. 

We will next notice the New York decisions on this sub- 
ject. In Shotwell v. Murray,’ the defendant having two 
judgments of diiferent dates, sold the land of the debtor 
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under the junior judgment, and the plaintiff became the 
purchaser, though he knew, previously, of the existence of 
both the judgments. Afterwards, the defendant issued 
execution on the other judgment, and was proceeding to 
make a second sale of the land. 'The plaintiff filed his bill 
for an injunction, alleging that he purchased the land in 
full confidence that it would, by the first sale, be exonerated 
from all further lien by reason of the judgments in ques- 
tion. ‘The bill was dismissed. Mr. chancellor Kent said, 
he assumed it as a settled principle of law and sound policy, 
that ‘“‘a person cannot be permitted to disavow, or avoid 
the operation of an agreement, entered into with a full 
knowledge of the facts, on the ground of ignorance of the 
legal consequences which flow from those facts.” He, 
however, observed, that admitting all that was alleged, the 
mistake was only as to a collateral point, and that the 
purchaser was seeking, under that pretence, not indeed to 
vacate the sale, but to divest the defendant of his rights ;— 
a course of proceedings, certainly, which could claim no 
especial favor in a court of equity. Moreover, there does 
not appear to have been suflicient evidence of any mistake. 

The case of Lyon v. Richmond’ was, in no proper sense, 
a case of mistake of law. There a bill was filed for an 
injunction, on the ground that the plaintiffs had, by unfair 
and oppressive measures on the part of some of the defend- 
ants, been prevented from bringing a writ of error on a cer- 
tain judgment, which there was reason to suppose, from 
a subsequent decision, would have been reversed, had a 
writ of error been brought. The question before the court 
would seem to have been, whether, as was alleged, there 
had been any unfair practices used. ‘The chancellor said 
he had nothing to do with the question, whether the court 
would have reversed the decision, had a writ of error been 
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prosecuted, but he proceeded to state, that ‘‘a subsequent 
decision of a higher court, in a different case, giving a dif- 
ferent exposition of a point of law from the one declared 
and known when a settlement between parties takes place, 
cannot have a retrospective effect and overthrow such set- 
tlement.”” This language is often quoted, and we admit 
fully its force and justness ; but what, in particular, it has 
todo with mistakes of law, is not so obvious. The law 
we understand to be what the regularly constituted judicial 
tribunals have declared it to be; and when it has been once 
expounded, that remains the law, until a different exposition 
has been given. 'The new exposition operates like the re- 
peal of an old statute and the enactment of a new one; in 
which case, every deed is to be judged by the law in whose 
time it was done. ‘T'he court took occasion to give some 
salutary cautions against mistaking the law, with a know- 
ledge of which, it was said, every man is to be charged at 
his peril. The decree for dismissing the bill in this case, 
was reversed, by a bare majority, in the court of errors, on 
the ground that an unconscientious advantage had been 
taken of the circumstances of the plaintiffs.’ It has been 
said,*? however, that this decision left untouched the doc- 
trine of the chancellor, in respect to mistakes of law; which 
is very possible if the court confined themselves to the case 
before them. 

In Storrs v. Barker,’ the defendant had brought an action 
of ejectment for certain land, which he claimed as heir at 
law of his daughter. This land, the daughter, a married 
woman, had, with the approbation of her father’s family, 
devised to her husband, Foster, who after her death occu- 
pied the same, claiming under his wife’s will, and finally 
sold it to the plaintiff, for a full and valuable consideration. 


! Lyon v. Tallmadge, 14 Johns. 526. 
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The defendant repeatedly advised Foster to sell and the 
plaintiff to buy; told Foster he thought his title good under 
the will; and when asked, on behalf of Storrs, whether he 
did not claim the land by inheritance, replied in the nega- 
tive. These are strong circumstances, in the face of which 
to attempt to turn another out of possession of land thus 
purchased, and peaceably enjoyed for several years. The 
defendant’s attention had been again and again directed to 
the subject, he was asked expressly, by one who had a 
right to know, whether he did not claim the land by the 
very title he afterwards set up; and then was the time for 
him to inform himself of his rights. In a case of this kind, 
it would be against all conscience to allow a man, on any 
pretence, unless fraud had been practised upon him, to dis- 
possess another of the very property for which he had him- 
self induced him to pay his money. It is worth noticing, 
that in this, which is the latest of the three cases, the chan- 
cellor qualified, very materially, the doctrine he had before 
expressed as absolute. ‘It is rarely,” he says, ‘“ that a 
mistake in point of law, with full knowledge of all the 
facts, can afford ground for relief;’’ and again, “‘ ignorance 
of the law, with knowledge of the facts, cannot, generally, 
be set up as a defence.” 

Clarke v. Duches,' was an action to recover back a small 
excess of rent, which, in ignorance of his rights, it was 
alleged, had been overpaid by the tenant, for a time run- 
ning back somewhat beyond the memory of man. ‘The 
court said that, since the last settlement, the plaintiff had 
not paid as much as he owed; and that the statute of limi- 
tations attached to all accounts prior to that time. This 
would seem to cover the whole ground. But though the 
court considered this view of the case conclusive, they 
thought proper, ex abundante cautela, to go into a discussion 
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of the subject of mistakes of law. 'The idea of relieving 
against such mistakes, they discountenanced in most decid- 
ed and unequivocal terms. In another case,’ which, how- 
ever, the court could not ‘‘ consider as a case of mistake of 
fact or of law,” it was stated to be ‘‘now generally con- 
ceded, that the mistake must be a mistake of facts and not 
of law,” to entitle a party to recover back money. 

There have been a few cases relating to the same sub- 
ject, in other states. Among other matters, this was much 
considered in a case in Alabama ;* and the court expressed 
themselves strongly against granting relief on account of 
mistakes of law. ‘There were several cases of the same 
kind. The plaintiffs believing they might, under a particu- 
lar statute of the state, lawfully stipulate for any rate of 
interest that should be agreed on by the parties, had given 
their notes, bearing an exorbitant interest, and when their 
notes become due, had either paid them voluntarily, or suf- 
fered judgment to go against them without defence. Some 
years afterwards, it was decided, that the statute in ques- 
tion did not authorize an unlimited rate of interest in cases 
like these. Inasmuch as before the plaintiffs filed their 
bills for relief, their remedy at law was barred by the stat- 
ute of limitations, and as they had a good legal defence at 
the time they paid the money; as no fraud was shown, and 
the notes had been paid in exact conformity to the original 
intention of all parties, the court held that there was no 
cause for interference. 

In Wheaton v. Wheaton,’ a bill was filed to enjoin pro- 
ceedings, in an action at law, on a note. The court said 
the mistake, if any, was simply that the plaintiff mistook 
the legal effect of a plain note of hand, and ignorantly sup- 
posed a note, payable by the terms of it in three years, to 
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be in law a note payable at the death of the obligee, and 
then not to be paid, but delivered up to him as his share of 
his father’s estate. 'They thought it would be not a little 
difficult to procure evidence of a mistake of such a charac- 
ter. We think so too. But if it could be done, it should 
seem the party would be entitled to relief under another 
kind of equity than mistake. 

In Pinkham v. Gear,' chief justice Richardson regarded 
it as well settled, that no man can avoid his contract by an 
allegation, that he made it under a misapprehension of the 
law. By a mere allegation, without proof, undoubtedly he 
cannot. ‘There are some other cases in which language is 
found favoring the doctrine, that mistakes of law are inex- 
cusable. The subject, however, was so collateral and so 
slightly touched upon in them, that it is not necessary to do 
more than to refer to the cases.* 

What, then, is the conclusion to be drawn from the au- 
thorities on this side of the question? We admit that, if 
those were the only requisites, there are cases enough, and 
the language found in some of them is strong enough to 
sustain any doctrine. But a very large proportion of that 
language was used, as we have endeavored to show, when 
it was not called for by the case under consideration; and, 
consequently, in point of authority, it rises little above mere 
dicta of the judges who used it. Many of the cases were 
confessedly put on other grounds, and most, if not all of 
them might have been;—for, undoubtedly, they were, in 
general, decided correctly, under the circumstances. We 
submit, on the whole, that in view of the reasoning on 


1 3 New Hamp. 163. 

* See Hepburn v. Dunlop, 1 Wheat. 179 ; Elliott v. Swartwort, 10 Pet. 137; 
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474; Dickens rv. Jones, 6 Yerg. 483; Hubbard v. Martin, 8 Yerg. 498; But- 
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which the cases on this side proceed, and the variety of 
other considerations which entered into them all, rendering 
the question of mistake commonly quite a subordinate one 
in the actual decision, the language they hold is not suffi- 
cient to establish a doctrine, the effect of which, if it were 
carried out into practice might, and often would be, to take 
one man’s property from him and give it to another. There 
are not decisions directly upon the point, to make out the 
doctrine. 

And we think it can be shown, that even those judges, 
who have been esteemed its greatest champions, and on 
whose authority it most rests, Mr. justice Buller, for in- 
stance, and lord Ellenborough, the duo fulmina belli on that 
side, did not hold the unqualified doctrine that mistakes of 
law can never be relieved. ‘That very opinion of the first 
named judge, in Lowry v. Bourdieu, carries with it at once 
its bane and antidote. For, while he says, if the law was 
mistaken, the rule applies, ignorantia juris non excusat, he, 
at the same time, lays great stress on the circumstance that 
the contract was executed ; the risk, such as it was, having 
been completely run. But, he says, had the plaintiffs 
brought their action before the risk was over, and the voyage 
finished, they might have had a ground for the demand. 
Yet the money would have been paid equally under a mis- 
take of the law. ‘This view of Mr. justice Buller’s opinion 
on this subject, is greatly confirmed by what he said in the 
case of Malcolm v. Fullerton.’ There the defendant had 
paid a sum of money to the plaintiffs, who brought this ac- 
tion to recover a further amount, which they claimed as 
due. Afterwards, it was agreed to refer all matters in dis- 
pute to an arbitrator, who awarded a certain sum to be 
paid by the plaintiffs to the defendant. Mr. justice Buller 
held, that the defendant was not bound by the payment 
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made by him, it having been made by mistake. The pre- 
cise nature of the mistake, further than that it was a mis- 
take in respect to the party’s obligation to pay the sum 
demanded, does not appear. Nor is it material for our pre- 
sent purpose ; for the learned judge added, “the only pay- 
ment by which a party is bound, is that which is made into 
court under a rule of court. That is a payment on record, 
and the party can never recover it, though it afterwards ap- 
pear that he paid it wrongfully; but that does not extend 
to payments between party and party.” From this rule, 
qualified as it fairly is by the concluding clause, we infer 
the opinion of sir Francis Buller to have been, that money 
paid by one party to another, without obligation, may, ina 
case where justice requires it, be recovered back. 

That lord Ellenborough did not regard it as a rule of uni- 
versal application, that mistakes of law are irremediable, is 
proved by what he said in the case of Perrott v. Perrott. In 
that case, Mrs. Territt had executed a deed appointing the 
disposition of certain property ; but afterwards, having made 
her will, referring to that deed, had cut off her name and 
seal from the deed, saying at the time, that the purport of 
it was fully met in her will. The court decided at once 
that the deed was revocable, but they took time to consider 
what lord Ellenborough said was the only question with 
them, ‘‘ whether her having cancelled the deed under a mis- 
take in point of law, as to the effect of her will, which she 
supposed would operate to the same purpose as the deed, 
would be an effectual cancellation.”” Afterwards, his lord- 
ship, in delivering the judgment of the court, said, “ Mrs. 
Territ mistook either the contents of her will, which would 
be a mistake of fact, or its legal operation, which would be 
a mistake in law; and in either case we think the mistake 
annulled the cancellation.” And he added, that, it being 
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clearly established that a mistake in point of fact may de- 
stroy the effect of a cancellation, it seems difficult, upon 
principle, to say that a mistake in point of law should not 
have the same operation; and he cited the case of Onions 
v. Tyren,’ as a strong authority that a mistake of law may 
have that effect. 

It appears also clearly that these same judges did not con- 
sider the rule in question as applicable to executory contracts. 
In Lowry v. Bourdieu, Mr. justice Buller said, there is a 
sound distinction between contracts executed and executory ; 
and he intimated pretty distinctly, that in that case the 
money might have been recovered back, had an action been 
brought while the contract was executory ; though in lord 
Ellenborough’s estimation, it was paid “ under a mere mis- 
take of law.” In Herbert v. Champion,’ an underwriter, 
upon a full disclosure of facts, had made an adjustment on 
a policy of insurance, and signed a promise to pay the 
amount of the loss. Lord Ellenborough said, “ that when 
upon a dispute the money is paid, it cannot be recovered 
back without proof of fraud; but a promise to pay will 
not, in general, be binding, unless founded on a previous 
liability. An underwriter, until he has paid the money, is 
at liberty to avail himself of any defence which the facts, 
or the law, of the case will furnish.” The distinction taken 
in this case is noticed with approbation by Mr. justice Gibbs.’ 
Now, an adjustment with a promise to pay, lord chief jus- 
tice Lee* ‘‘ considered as a note of hand;” and Mr. sergeant 
Marshall says,. ‘‘this, like a note of hand, is prima facie 
evidence of a debt.’’® Yet lord Ellenborough, Marshall, and 
Kenyon,’ all agree that an adjustment may be impeached 
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by the underwriter, by showing it to have been made under 
“any misconception of the law or of facts.” How this doc- 
trine, and especially, how the language of lord Ellenborough 
in Herbert v. Champion is to be reconciled with the decision 
of the court in Stevens v. Lynch,’ we are not concerned to 
inquire. 

We will now advert to the authorities on the other side 
of the question. In Farmen v. Arundel,’ which was an ac- 
tion for money had and received, chief justice De Grey said, 
‘where money is paid on a mistake either of fact or of law, 
or by deceit, the action will certainly lie.” It has been said 
that the case not only did not call for the dictum, but is in 
direct hostility with it.* That might be so, if you took the 
rule without the qualification expressly stated in connection 
with it, that “the proposition is not universal, but money 
due in point of honor or conscience, though a man is not 
compellable to pay it, yet if paid shall not be recovered 
back.” The decision of the case, so far from being incon- 
sistent with the whole doctrine thus laid down, is strictly 
conformable to it. For, without deciding that the payment 
of the money could not have been enforced even by the de- 
fendant, the court considered it an honest debt; and, there- 
fore, on their rule, it could not be recovered back, whether 
it could have been originally demanded or not. ‘'T’o say the 
least, the language used in this case fairly implies that the 
court knew of no such rule as that mistakes of law are 
irremediable. 

Ancher v. The Bank of England,‘ is an authority on the 
same side. There the plaintiffs had drawn a bill in favor of 
a person who endorsed it in certain terms, but after its ac- 
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ceptance a forged endorsement, in favor of the party to 
whose credit the bill was to be set, was written upon it, and 
it was discounted by the defendant in the ordinary course 
of business. When the bill fell due, the acceptors having 
become insolvent, a friend or agent of the plaintiffs paid it 
for their honor, as drawers. The forgery having been dis- 
covered, the action for money had and received was brought, 
on the ground that the bill was not negotiable by reason of 
the first endorsement being restricted, and that it was, there- 
fore, discounted by the defendants in their own wrong, and 
the money to take it up paid by mistake. The case was 
treated as if the plaintiffs had paid the bill themselves, they 
having adopted the act of the person who paid it. It was 
not denied that the money could not, simply on the ground 
of the forgery, be recovered back from an innocent endorsee. 
But lord Mansfield said, “ the whole turns on the question 
whether the bill continued negotiable ;’ and he and two of 
the other judges held, that its negotiability was restrained 
by the first endorsement. Mr. justice Buller thought other- 
wise. ‘The first endorsement being thus held restricted, it 
was the negligence of the defendants to have discounted the 
bill, and the plaintiffs were under no legal obligation to pay 
it. ‘The money, however, had been paid, and the plaintiffs 
were allowed to recover it back. We consider this a plain 
case of a payment made under a mistake of the law, ona 
misapprehension of legal liability. The right to recover 
was put expressly upon the ground of mistake, and there 
was no pretence of any mistake of the facts, unless it were 
in respect to the forgery of the last endorsement, and that 
was immaterial, since the first being restricted, a subse- 
quent one, though genuine, would have been equally ineffec- 
tual to charge the drawers. 

In Bize v. Dickason,' we find laid down by lord Mans- 
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field, in its amplitude and exactness, substantially the same 
doctrine as that stated by chief justice De Grey in Farmer v. 
Arundel. ‘The rule,” lord Mansfield says, “ has always 
been, that if a man has actually paid what the law would 
not have compelled him to pay, but what in equity and 
conscience he ought, he cannot recover it back ;” and he 
instances the case of a debt barred by the statute of limita- 
tions, or contracted during infancy. ‘‘ But,’ he continues, 
‘‘ where money is paid under a mistake, which there was 
no ground to claim in conscience, the party may recover it 
back.” 

But Mr. justice Gibbs’ cannot think lord Mansfield said 
‘‘mistake of law.’ Unquestionably he said ‘ mistake ;” 
and of what kind the mistake was, may, perhaps, be de- 
termined as safely from the case itself, as from the conjec- 
tures of learned judges, drawn from extrinsic circumstan- 
ces, to suit preconceived opinions. ‘The plaintiff had paid 
a sum of money to the defendants, assignees of a bankrupt, 
without claiming, as he might have done, the right to set 
off against the demand which was due to him from the bank- 
rupt. He now brought an action to recover back this latter 
amount, as paid under a mistaken idea, without making 
the deduction; and he was allowed to recover. The rule 
stated in this case, Mr. justice Gibbs’ spoke of as “lord 
Mansfield’s dictum.” We consider it a solemn decision of 
the court of king’s bench, directly to the point, that money 
paid under a mistake or misapprehension of legal rights and 
liabilities, when it was not justly due, may be recovered 
back. 

Perrott v. Perrott, which is a strong authority to the 
point that mistakes of law are relievable, we have already 
sufficiently considered. ‘The case of Daw v. Parsons,’ is by 
no means an unimportant one in this connection. ‘That was 
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an action by a sheriff to recover fees for official services. 
The defendant’s clerk had previously paid the plaintiff, on 
his demanding it as of right for other services, a sum which 
the defendant regarded as exorbitant, and he now claimed 
to set off the whole or a part of the sum thus paid. The 
fees in question were no higher than had, for many years, 
usually been paid in that county. The plaintiff took the 
position that this was a payment made with a full know- 
ledge of all the facts, though under a misapprehension as to 
legal liability, and could not be recovered back, and so was 
not the subject of set-off. The plaintiff was nonsuited, and 
on a motion to set aside the nonsuit, chief justice Abbott 
said this was in substance like an action by the sheriff to 
recover his fees, and if he did not make out his title to them, 
the defendant would be entitled to set off the sum which 
had been overpaid. 

There are several cases in equity much in point, on the 
same side. ‘Turner v. Turner,’ decided by lord Notting- 
ham, seems to be a direct authority in favor of granting re- 
lief against mistakes of law. But the circumstances of the 
case and the grounds of the decision are not so distinctly 
stated, that much reliance can, perliaps, be safely placed 
on it as an authority. 

In Lansdowne v. Lansdowne?’ ‘a bond and indentures, 
obtained by mistake and misrepresentation of the law, were 
ordered to be given up to be cancelled.””’ ‘That case arose 
out of a controversy between the defendant’s father, who 
was the youngest and the sole survivor of four brothers, and 
the plaintiff, the son and heir at law of the eldest of the four, 
respecting the right to the estate of the third brother; and 
the controversy was settled by an agreement to divide the 
property. ‘The case is cited, in the English books, without 
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any intimation of doubt as to its authority.’ It has, however, 
been sometimes questioned in this country, and particularly 
by the supreme court in the case of Hunt v. Rousmaniere. 
It would have given additional weight to their criticisms, 
had that learned court shown a fresher recollection of the 
circumstances of the case. ‘They say” the plaintiff acted 
under the pressure of an award. But Hughes, whom the 
justices consulted, did not act as an arbitrator; he only gave 
an opinion, and in that opinion he had so little confidence 
that he advised them to take further counsel. The sugges- 
tion that the plaintiff might have been ignorant of the fact 
that he was the eldest son, or rather the heir at law of the 
eldest of the four brothers, besides being extremely improba- 
ble in itself, would seem to be pretty satisfactorily met by 
the reason assigned by Hughes for his opinion, namely, that 
lands could not ascend. 'The case appears to have been 
one of compromise of a double right, but that right was not 
in reality doubtful. And here lay the mistake, which was 
a mistake of the law. ‘The parties assumed as doubtful, a 
right which was perfectly clear, and their agreement pro- 
ceeded on the ground of this mistake. In this view of the 
case, the decision is in entire accordance with the doctrine 
stated by the master of the rolls, sir John Leach, in a re- 
cent case.” If such an acquirement as this was capable of 
being sustained at all, it must have been as a family ar- 
rangement, but such it could scarcely be considered. 

In the case of Pusey v. Desbouvrie,* a freeman of Lon- 
don, having a wife, son and daughter, in his will gave his 
daughter £10,000 on condition that she should release her 
orphanage part, and all her claim on his estate by the cus- 
tom of London or otherwise, and made his son executor. 
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After the father’s death, the daughter accepted the legacy, 
and executed a release, her brother having previously in- 
formed her that she was entitled to have an account taken 
of her father’s personal estate, and to claim her orphanage 
part. But she declared she would accept the legacy, saying 
that was a sufficient provision for any young woman. The 
plaintiff, however, whom she afterwards married, it seems 
thought otherwise, and he filed a bill to have the release 
set aside, alleging that the mother having been compounded 
with, and the son fully advanced in his father’s lifetime, 
the daughter was entitled to one half of her father’s per- 
sonal estate, which half amounted to upwards of £40,000; 
and he insisted that the release ought not to be used, ina 
court of equity, to bar the daughter of that right which she 
did not know she herself had, and much less intended to 
giveaway. ‘To this it was replied, that the daughter had 
executed the release freely and without any misrepresenta- 
tion, and that if she was not informed of the custom of Lon- 
don, it was her own fault and not that of her brother. Here, 
then, was an issue directly upon the point, whether or not 


she was chargeable, at her peril, with a knowledge of 


her own rights. Lord chancellor Talbot said, he did not 
see that any fraud was made use of, but still it seemed 
hard that a young woman should suffer for her ignorance 
of the law or of the custom of London, or that the other side 
should take advantage of that ignorance. And, he observed, 
if the courts themselves had not, till very lately, agreed in 
what proportions these customary parts should go, the 
daughter surely might well be ignorant of her right, and 
ought not to suffer, or give others any advantage by such 
her ignorance. This is the plain, honest, common sense 
view of the matter, and it does not much countenance the 
idea, that lord Talbot considered every body chargeable 
with legal infalliblity. 

Lord Hardwicke once said, ‘‘ where parties are at liberty 
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to surcharge and falsify, they are not confined to errors of 
*' And in 
the case of Penn v. lord Baltimore,’ as we are told by chief 


fact, but may take advantage of errors of law.’ 


justice Shippen,* who was present at the argument, lord 
Hardwicke said, if lord Baltimore had made the argument 
in question under a mistake of his right to another degree of 
latitude, he ought to be relieved. In another case,‘ where 
the mistake originated in a want of skill in drawing a bond, 
and ignorance, probably, of the legal effect of the instrument, 
the same learned chancellor spoke of mistake, generally, as 
“a head of equity on which the court always relieve.” 
From this language of lord Hardwicke, it would seem he 
was not aware of any such inflexible rule as that mistakes 
of law are never remediable. What he said in Pullen v. 
Ready,’ is not inconsistent with this view; for, besides that 
the case was one of family arrangement, the court were 
asked to set up a forfeiture, which had been waived by the 
parties. 

In Brigham v. Brigham,® the plaintiff had purchased of 
the defendant, land which was his own already under a de- 
vise. ‘The plaintiff alleged in his bill, that he purchased the 
estate, being ignorant of the law, and persuaded by the de- 
fendant and his scrivener and conveyancer, that the devisor 
had no power to make the devise. ‘The defendant replied, 
that the plaintiff should have been better advised before he 
parted with his money. ‘The master of the rolls, sir Wil- 
liam Fortescue, sitting for lord Hardwicke, decided in favor 
of the plaintiff; “for though no fraud appeared, and the 
defendant apprehended he had a right, yet there was a plain 
mistake, such as the court was warranted to relieve against, 
and not to suffer the defendant to run away with the money 


1 Roberts v. Kuffin, 2 Atk. 112. 2 Reported in 1 Ves. Sen. 444, 
3 In Levy v. Bank of United States, 1 Bin. 27. 
4 Simpson v. Vaughan, 2 Atk. 31. § 2 Atk. 587. 


6 1 Ves. Sen. 126; Belt’s Sup. 79 
20* 








404 On Mistakes of Lavw. [July, 


in consideration of an estate to which he had no right ;”’,— 
a reason which commends itself to our notions of justice. 
We cannot regard this as a case of compromise, as it has 
been considered.’ It does not appear, that, at the time of 
the sale, either party had any doubt whose the land was. 
The plaintiff knew there was a will giving it to him, but 
when the transaction took place, he appears to have been 
satisfied that the will was good for nothing; and the case 
finds, that the defendant, in good faith, thought the right 
his. ‘There is nothing indicating an intention of the parties 
to divide the stake, and run each his own risk as to the 
right. ‘The one does not say, I will give, and the other, I 
will take so much, be the right where it may. But they 
appear to have proceeded upon the implicit belief that the 
right was in the one, whereas, in fact, it was in the other. 
The case stands on the intention of the parties. It is not to 
be supposed that the plaintiff intended to purchase what 
was already his own, or the defendant to sell what did not 
belong to him. ‘The principle is the same as that stated by 
Mr. justice Story,* that “‘a party can hardly be said to in- 
tend to part with a right or title, of whose existence he is 
wholly ignorant.” And whether the party never suspected 
he had any right, or has settled down implicitly in the erro- 
neous belief that he has none, would seem to be immaterial. 
M’Carthy v. Decaix® is a recent case, decided by lord 
Brougham. ‘There a native of Denmark had married an 
English women, in England, and had afterwards been 
divorced from her in Denmark,—which, by the law of Eng- 
land, is no divorce. After the death of the wife, her hus- 
band, believing the divorce valid, had, in a correspondence 
with her sister, who represented her as having died poor, 
renounced all claim to his wife’s property, in favor of her 
family. ‘The lord chancellor said, had he known that he 


1 1 Story, Eq. Jurisp. 138. 2 Ibid, 135. 3 2 Russ. & Myl. 614. 
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was still her husband and liable for her debts, this knowl- 
edge might have altered his intention; “for if a man does 
an act under ignorance, the removal of which might have 
made him come to a different determination, there is an end 
of the matter. What he has done, was done in ignorance 
of law, possibly of facts, but, in a case of this kind, that 
would be one and the same thing.” 

In Clifton v. Cockburn,’ though the case did not turn 
principally on that point, we have a pretty intelligible inti- 
mation of lord Brougham’s views in respect to the distinc- 


¢ 


tion between error of law and error of fact. ‘‘ The distinc- 
tion,” he says, ‘‘is somewhat more easy to lay down in 
general terms, than to follow out in particular cases, even 
as regards the application of the rule, admitting it to be a 
correct one, and I think I could, without much difficulty, 
put cases in which a court of justice, but especially a court 
of equity, would find it an extremely hard matter to hold 
by the rule, and refuse to relieve against an error of law.” 
In a very late case,* when the court were disposed to go 
all justifiable lengths to protect the plaintiff, in a case which 
they considered as one of the most unfortunate that ever 
occurred in a court of justice, but could do nothing, since 
the defendant had the law with him, it was attempted to 
set up certain acts of the defendant, in confirmation of 
the plaintiff's title. But the master of the rolls, sir John 
Leach, said, ‘‘no man can be held by any act of his, to 
confirm a title, unless he was fully aware at the time, not 
only of the fact upon which the defect of title depends, but 
of the consequences, in point of law; and here there is no 
proof that the defendant, at the time of the acts referred to, 
was aware of the law on the subject.” What need was 
there of such proof, or what mattered it whether the de- 


' 3 Myl. & Keen, 76. 
2 Cockerell vr. Cholmeley, 1 Younge & Coll. 418 
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fendant was aware of the consequences of his acts, if the 
doctrine be, that every man is imperatively presumed to 
know, and at his peril must know the law in all cases. The 
master of the rolls certainly could not have understood that 
such was the doctrine. 

We will now look at the American cases which we regard 
as authorities, to show that mistakes of law are remediable, 
In Massachusetts, it is understood to have been decided, that 
money, paid under a mistake of law, may be recovered 
back; and, at all events, that a promise to pay, under a 
mistake of law, cannot be enforced ;' and such Mr. Dane 
regards as the better doctrine.* In the case of Haven v. 
Foster,’ the question whether money, paid in ignorance of 
the law, can be recovered back, was very learnedly dis- 
cussed by counsel. ‘The court professed to leave the ques- 
tion undecided, but allowed the plaintiff to recover, on the 
ground that the law of descents in New York was to be 
regarded as a fact, and, consequently, that ignorance of it 
was ignorance of a fact and not of law. The argument, 
adduced from analogy, that the courts of our state are not 
presumed to know the laws of any other state, we cannot 
deem to be precisely in point. It is the business of courts 
to administer justice within the state by whose authority 
they are constituted. But an individual must look to his 
rights, wherever they may be called in question, and by 
whatever laws they may be governed. It would seem, that 
if a man is bound to know any laws affecting his rights 
civiliter, it should be those which concern and control the 
right and disposal of his property. Now, in respect that the 
plaintiff in this case lived in Massachusetts, the statute of 
descents in New York was to him a foreign law; but it was 
not so in respect to the property, out of the disposition of 
which the case arose, for that was situated in New York. 


1 1 Story Eq. Jurisp. 122, note; 1 Dan. Ab. ch. 9. art. 3. § 2. 
2 3 Dan. Ab. ch. 75. art. 19. § 8. 3 9 Pick. 112. 
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There is a late case’ in New York, which is to be no- 
ticed. It came first before vice chancellor McCoun, who 
thought the authorities sufficient to establish the position, 
that a contract entered into, as he considered this to have 
been, under a mutual misconception of legal rights, amount- 
ing to a mistake of law, in both parties, and going to defeat 
the true end of the contract, is as liable to be set aside as a 
contract founded on mistake of facts. The chancellor’ 
aflirmed the decree of the court below, but he could not 
regard the correctness of the decision as turning on the 
question, whether or not the court could relieve against a 
mistake of law merely :—a point on which he did not ‘‘ wish 
to be understood as expressing any opinion, one way or the 
other.’ ‘The case was afterwards carried to the court of 
errors,” where the decree was again affirmed, unanimously. 
Mr. justice Bronson, who delivered an opinion in the case, 
considered the parties as having contracted under a mutual 
mistake, which, on the part of the appellants, he regarded 
as a mistake of law, but as a mistake of fact on that of the 
appellee, who was the party seeking relief. He went into a 
discussion, at large, as to the effect of mistakes of law, and 
was very decided in the opinion, that such mistakes are be- 
yond all relief. Mr. senator Paige indorsed the doctrine 
of the vice-chancellor, and he could “not see any good 
sense in the distinction of granting relief against mistakes 
of fact and refusing it in cases of acknowledged mistakes 
of law.” ‘These two were the only opinions delivered in 
the case, and how many of the court adopted the doctrine 
of the one, and how many that of the other, does not ap- 
pear. ‘The marginal note has it, ‘‘ whether relief will be 
granted where there is mere mistake of law, quere.”’ At 
all events, the whole course of the case, to our apprehension, 


' Champlin v. Laytin, 1 Edw. Ch. 467. ? 6 Paige, 189 
3 18 Wend. 407 
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shows a very decided falling off from the high and impera- 
tive language, which the courts of New York held in some 
of the earlier cases. 

In Pennsylvania there is a case, where a party, having 
deposited in the bank a check which proved to be forged, 
afterwards, on being informed of the fact, said, ‘if the 
check is a forgery, it is no deposit.”"' Chief justice Shippen 
held this to be ‘the expression of an opinion of what he 
should be obliged to allow, rather than of what he was 
willing to allow, and being made under a mistake of his 
right, he was not bound by it,’ and he cited the case of 
Penn v. lord Baltimore as conclusive to the point. 

The Maryland reports furnish a strong authority on the 
same side.* There certain land had been devised to Bow- 
ley, who well knew of the devise, but had never supposed 
he became entitled to the land till the happening of certain 
contingencies mentioned in the will, whereas, in fact, the 
legal effect of the will was, to give him the land absolutely. 
A part of this land had been sold to Lammott, with the 
knowledge of Bowley. Many years afterwards, the true 
construction of the will having been ascertained, the defend- 
ant brought an action of ejectment for the land thus sold, 
and the plaintiff filed a bill for an injunction. The question 
to be decided, the court said, was simply whether a man 
who has a title to land, but who is ignorant of his right, 
forfeits his title by concealing his right, when he knows that 
another is about to purchase the land of a third person. 
They held that he did not; and they thought it clearly the 
true doctrine, and well supported by authorities, that a per- 
son acting under a plain and acknowledged mistake of his 
legal rights, should not thereby be deprived of those rights. 

In Kentucky it is regarded as settled doctrine, that relief 


1 Levy v. Bank of United States, 1 Bin. 27. 
2 Lammott v. Bowley, 6 Har. & Johns. 500. 
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may be granted against mistakes of law. In Fitzgerald v. 
Peck’ the defendant sold land, and took in payment three 
notes, one of which he passed directly to the plaintiff, to 
whom the two others were sold by a third person, and all 
for considerably less than the sum expressed in them. The 
defendant having failed to make out a title to the land, was 
obliged to pay the notes. A part of the amount he paid in 
cash, and he gave his note for the residue, as computed by 
the counsel of the parties, and covering the full sum stated 
in the notes. Judgment was recovered on this note, and the 
defendant asked for an injunction, which was perpetuated 
as to all beyond the sums actually paid by the plaintiff for 
the notes and costs of the suit. ‘The ground on which the 
court put the defendant’s right to relief, was that of mistake 
as to what he was really bound to pay. 

In a very late case* the question as to the effect of mis- 
takes of law was considered, at large, on general principles, 
and the conclusion at which the court arrived was, that if a 
man, Without any other motive or consideration than an 
erroneous opinion respecting his legal rights and obligations, 
release a right, pay money, or undertake to do any act, he 
should be held entitled to relief equally as if he had acted 
under a mistake of fact, and for the same reason, namely, 
that the contract was not such as the parties, or one of them 
at least, really contemplated. ‘And such,” they said, “‘ we 
understand to be the rational and consistent doctrine of the 
common law established in Kentucky.” 

In South Carolina, where the question has been oftener 
discussed than in any other state except New York, the 
courts have twice acted upon, and in a third case deliberately 
affirmed the doctrine, that mistakes of law are a proper sub- 
ject for relief. In the first case that came before them,’ the 
defendant had sold a wharf, and for a part of the purchase 


1 4 Litt. 125. * Underwood v. Brockman, 4 Dana, 309. 
3 Lowndes v. Chisolin, 2 McCord, Ch. 455. 
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money had taken seven bonds, to secure the payment of 
which he held a mortgage of one half the wharf. Two of 
these bonds, on which the plaintiffs were sureties, the de- 
fendant assigned, together with so much of the mortgage as 
related to them, and the plaintiffs were obliged to pay the 
money due on them to the assignee. The defendant re- 
covered judgment on the five other bonds, and the mortgaged 
premises were sold under the judgment, without any fore- 
closure of the mortgage, and were purchased by the defend- 
ant. Both he and his counsel meant to sell the fee simple 
of the property, and the sheriff so offered the premises for 
sale. In fact, only the equity of redemption passed by the 
sale. The plaintiffs filed their bill, claiming to have the 
proceeds of the mortgaged property applied to pay them in 
proper proportion, and insisting that the premises, in the 
defendant’s hands, were liable to them as mortgage creditors ; 
—thereby claiming to hold the defendant accountable for 
the sum he had bid for the property, under the supposition 
that he was buying the fee, yet allowing him only the equity 
of redemption. The court held the defendant not bound by 
the purchase, the effect of the sale being to pass a less in- 
terest than that which he believed he was purchasing. Here 
the question, as to the effect of a mistake of law, was directly 
before the court, and was the very point on which the case 
was decided. The court considered it ‘‘ well established, 
that relief is given in cases where the mistake has been 
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clearly one of law;” and they thought ‘the authorities 
relied on put the matter beyond all doubt, if indeed it could 
be doubted at this day.” ' 

The next case much resembled that of Bingham v. Bing- 
ham. The defendant had purchased land which was already 
his under a devise. But the heir at law interposed a claim, 


and the defendant was advised by counsel, that he could not 


1 Lawrence rv. Beaubien, 2 Bail. 623 
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hold the real estate, because, when the will was made, he 
was not a naturalized citizen. ‘The defendant, desiring to 
become the owner of the land in question, procured the heir 
at law to execute a deed of assignment of all his interest in 
his father’s real estate, in favor of the defendant, who, in 
consideration thereof, executed a bond, which was afterwards 
assigned to the plaintiff, and on which this action was 
brought. The case was very learnedly and elaborately 
argued on both sides. Mr. justice Johnson, in delivering 
the opinion of the court, said he had no hesitation in coming 
to the conclusion, that contracts founded on a plain and pal- 
pable mistake of the law, from a known state of facts, and 
capable of proof, ought not to be enforced; and he thought 
there was no difference in principle between the cases of 
recovering back money, and of enforcing a contract founded 
on a mistake of law. ‘The mistake here was the precise 
point on which the case turned; and the verdict having been 
against the defendant, a new trial was granted. 

In a subsequent ease’ the chancellor, in the court below, 
had thrown out some remarks calculated to shake the doc- 
trine of the two earlier cases. When this case came before 
the court of appeals, the decree was affirmed, but the court 
thought it fitting to use the opportunity to express their de- 
cided adherence to the doctrine in question. Mr. justice 
Johnson, who delivered the opinion of the court, observed 
that Lawrence v. Beaubien was decided on much considera- 
tion, and the more he had reflected on it since, the more he 
was confirmed in its correctness. 

We have now noticed all the authorities we have met 
with, having any material bearing upon the subject, on the 
one side and on the other. ‘That all the cases can be recon- 
ciled with each other, may not be pretended. There is much 
strong language used by distinguished judges, on both sides. 


! Hopkins v. Mazyck, 1 Hill, Ch. 242. 
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In such a case, regarding the question on the ground of 
authority simply, we can only inquire, which, from the cir- 
cumstances under which it was used, is entitled to the 
greatest weight. We think it will be found, that in most, if 
not all of the cases, when we meet with the strongest lan- 
guage against granting relief, there was no suflicient evidence 
of any mistake having occurred; or else there were other 
controlling circumstances, going of themselves to settle the 
case, so that even if those same courts had held mistakes of 
law to be remediable under proper circumstances, and if the 
pretended mistake had been distinctly proved in these cases, 
they would have decided them precisely as they actually did 
decide them. Now, where a judge has made up his mind 
that the decision should be a certain way, let there have 
been a mistake or not, the question of mistake becoming 
thus little more than a speculative one, he might very pos- 
sibly, in respect to it, express himself in language which he 
would find it exceedingly hard to stand by, in a case where 
the party seeking relief had justice on his side throughout, 
and the mind of the judge was subjected to the pressure of 
the single, naked question, whether a mistake of law, unde- 
niably shown, should be allowed to divest one man of his 
indisputable property and rights, and to establish or confirm 
in another the possession of property to which he as clearly 
has no honest right. In regard to the decisions on the other 
side, some of them were put expressly upon the ground of 
mistake, and many of the others, if we correctly apprehend 
them, were actually decided upon that ground, and without 
such mistake the decision must have been the other way. 
On the whole, in view of all the cases on the subject, of the 
language used in them, and the circumstances under which 
it was used, we cannot but regard the actual preponderance 
of authority as unequivocally in favor of the doctrine, that 
mistakes of law may afford good cause for relief. Cc. M. 
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JURISPRUDENCE. 


I.— DIGEST OF ENGLISH CASES. 


COMMON LAW. 


lections from 9 Adolphus & Ellis, Part1; 1 Perry & Davison, Part 4; 
6 Nevile & Manning, Part5; 6 Scott, Part 5; 4 Meeson & Welsby, 
Part 5; and 5 Meeson & Welsby, Part 1. 


ARBITRATION. (Enlargement of time.) An arbitrator who 





had power to enlarge the time for making his award by indorse- 
ment on the order of reference, made the following indorse- 
ment :—“ I direct that a rule of this Court shall be applied for 
by counsel’s hand, to enlarge the time of making my award.” 
No such rule was applied for; but the parties subsequently at- 
tended meetings before the arbitrator, and made no objection to 
the regularity of the enlargement: Held, first, that the indorse- 
ment was itself a sufficient enlargement of the time: but sec- 
ondly, that if it were not, the irregularity had been waived. 
Hallett v. Hallett, 5 M. & W. 25. 


. (Award, when sufficiently final—Proof of allegation of award 


made.) Where an action of assumpsit, the declaration in which 
contained a count upon a promissory note for 22/. lls. 9d., and 
a count upon an account stated for 30/. was referred to arbitra- 
tion, and the arbitrator found that the plaintiff had good cause 
of action for, and was and is legally entitled to have, claim, and 
recover of and from the defendant the sum of 22/. 11s. 9d., be- 
ing the amount of the promissory note mentioned in the plead- 


ings in the said cause: Held, that the award was bad, inasmuch 
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as it did not dispose of the issue upon the account stated. (2 
C. & M. 722.) 

In an action upon the award, the declaration stated that the 
original action was referred by a rule of Court to A. B., who 
duly made his award of and concerning the premises so referred 
to him, and did thereby find, &c. The defendant pleaded that 
the said A. B. did not duly make and publish his award of and 
concerning the premises referred, in manner and form, &c. : 
Held, that the production of the award and the rule of Court 
was sufficient prima facie evidence to support the issue on the 
part of the plaintiff, until the validity of the award was impeach- 
ed by evidence dehors on the part of the defendant. (11 East, 
193.) Gisborne v. Hart, 5 M. & W. 50. 


BILLS AND NOTES. (Presentment of foreign bill payable after 





sight.) A bill of exchange was drawn in duplicate on the 12th 
of August at Carbonear in Newfoundland, payable ninety days 
after sight, on S. & Co. in England, for the freight of a voyage 
from Liverpool to Carbonear. The bill was not presented for 
acceptance to 8. & Co. until the 16th of November. Carbonear 
is twenty miles from St. John’s, with daily communication be- 
tween those places; and from St. John’s there is a post-office 
packet three times a week to England, the average voyage be- 
ing about eighteen days: Held, that the jury had properly found 
that the bill was not presented for acceptance within a reasona- 
ble time, no circumstances being proved in explanation of the 
delay. Straker v. Graham, 4 M. & W. 704. 

(Consideration.) ‘To a declaration in debt on a promissory 
note for 24/., dated 3d January, 1837, made by the defendant, 
payable twelve months after date to the plaintiff, the defendant 
pleaded that one J. W., before and at his death, was indebted 
to the plaintiff in 24/. for goods sold, which sum was due to the 
plaintiff at the time of the making of the promissory note in the 
declaration mentioned ; that the plaintiff, after the death of J. 
W.., applied to the defendant for payment, whereupon, in com- 
pliance with his request, the defendant, after the death of J. W., 
for and in respect of the debt so remaining due to the plaintiff 
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as aforesaid, and for no other consideration whatever, made and 
delivered the note to the plaintiff, and that J. W. died intestate, 
and that at the time of the making and delivery of the note, no 
administration had been granted of his effects, nor was there 
any executor or executors of his estate, nor any person liable for 
the debt so remaining due to the plaintiff as aforesaid ; and the 
defendant averred that there never was any consideration for the 
said note except as aforesaid: Held, that the plea was a good 
answer to the declaration. (1 C. & J. 231. See Serle v. Water- 
worth, 4 M. & W.9.) Nelson v. Serle, 4 M. & W. 795. 
(Notice of dishonor, evidence of from subsequent admission— 
Pleading.) On an issue joined in an action by indorsee against 
maker of a promissory note, on the fact of presentment, a pro- 
mise made by the defendant to pay the bill, after it became 
due, is prima facie evidence to prove the issue. Crowon v. 
Worthen, 5 M. & W. 5. 


CONSPIRACY. (Indictment for, when too general.) An indict- 





ment charged in the first count, that the defendants unlawfully 
conspired to defraud divers persons, who should bargain with 
them for the sale of merchandise, of great quantities of such 
merchandise, without paying for the same, with intent to obtain 
to themselves money and other profit. ‘The second count charg- 
ed that two of the defendants, being in partnership in trade, and 
being indebted to divers persons, unlawfully conspired to de- 
fraud the said creditors of payment of their debts, and that they 
and the other defendant, in pursuance of the said conspiracy, 
falsely and wickedly made a fraudulent deed of bargain and 
sale of the stock in trade of the partnership for fraudulent con- 
sideration, with intent thereby to obtain to themselves money 
and other emoluments, to the great damage of the said creditors. 

Held, 1, That the first count was not bad for omitting to state 
the names of the persons intended to be defrauded, as it could 
not be known who might fall into the snare ; but that the count 
was bad for not showing by what means they were to be de- 
frauded. 


2, That the second count was bad for not alleging facts to 
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show in what manner the deed of sale was fraudulent. (2 Stra. 
999; 1 East, 583; 2B. & Ald. 204.) Peck v. The Queen, | 
P. & D. 508. 

CONTRACT. (Cannot be repudiated in part, on ground of fraud.) 
A. engaged to convey away certain rubbish for B. at a specified 
sum, under a fraudulent representation by B. as to the quantity 
of the rubbish which was to be so conveyed: Held, that in an 
action for the value of the work actually done, A. could recover 
only according to the terms of the special contract ; although 
when he discovered the fraud, he might have repudiated the 
contract, and sued B. for deceit. (8 Camp. 351; 9 B. & C. 59; 
1 Ad. & E. 40.) Selway v. Fogg, 5 M. & W. 83. 

HUSBAND AND WIPE. (Action by husband, when wife to be 
joined in.) Lands were demised to A. & B. his wife for twen- 
ty-one years. A. afterwards granted a lease of them to C. for 
nine years: Held in an action brought by A. alone, for an in- 
jury to his reversionary interest, that the allegation that the re- 
version belonged to him was well supported, and that the wife 
need not be joined in the action ; but that even if she ought, the 
objection should have been taken by plea in abatement. Wal- 
lis v. Harrison, 5 M. & W. 142. 

INFANT. Assumpsit to recover the amount of a tailor’s bill, for 
clothes supplied to the defendant’s testator’in his lifetime. Plea, 
infancy of the testator. Replication, necessaries; on which 
issue was joined. On the trial it appeared that the testator was 
a minor at the time when the goods were supplied, but it was 
proved that he had an allowance of 500/. a year, besides his 
pay as a captain inthe army. The learned judge at the trial 
was of opinion that if the minor had a sufficient income allowed 
him to supply him with necessaries suitable to his condition for 
ready money, he could not contract even for necessaries upon 
credit: Held, that this was a misdirection. Burghart v. Hull, 
4M. & W. 727. 

LIMITATIONS, STATUTE OF. (When it begins to run on 
contract of indemnity.) A right to sue upon a contract of in- 


demnity against the costs of an action is first vested when the 
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party to whom the indemnity is given pays the bill of costs, and 
not when it is delivered to him, and the Statute of Limitations 
therefore does not begin to run against his right of action until 
after such payment. (Overruling Bullock v. Lloyd, 2 C. & P. 
119.) Collinge v. Heywood, 1 P. & D. 502. 


MASTER AND SERVANT. A. agreed to enter into the ser- 


vice of B., and wrote to him a letter as follows: “I hereby 
agree to enter your service as weekly manager, commencing , 
next Monday ; and the amount of payment I am to receive | 
leave entirely to you.” A. served B. in that capacity for six 
weeks : Held, (Parke, B. dissentiente) that the contract implied 
that A. was to be paid something at all events for the services 
performed ; and that the jury in an action on a quantum meruit 
might ascertain what B., acting bona fide, would or ought to 
have awarded. (1 M. & Sel. 290.) Bryant v. Flight, 5 M. & 
W. 114. 


PARTNERS. (Liability of subscriber to joint stock company.) 


A project having been formed for the establishment of a compa- 
ny for the manufactory of sugar from beet-root, a prospectus 
was issued, stating the proposed capital to consist of 10,000 
shares of 25/. each. The directors began their works, and en- 
tered into contracts respecting them, and manufactured and sold 
some sugar; but only a small portion of the proposed capital 
was raised, and only 1400 out of the 10,000 shares were taken : 
Held, that a subscriber, who had taken shares and paid a depo- 
sit on them, was not liable upon such contracts of the directors, 
without proof that he knew and assented to their proceeding on 
the smaller capital, or expressly authorized the making of the 
contract. (7 B. & Cr. 409; 9 B. & Cr. 632; 10 B. & Cr. 128.) 
Pitchford v. Davies, 5 M. & W. 2. 


. (Actions between partners.) Where A. and B. had been part- 


ners in certain transactions for the purchase and sale of wool, 

having also had other dealings together, and they settled a gen- 

eral account, in which was an item to B.’s debit ‘to loss on 

wool,” and which showed a balance of 15/. against him; and 

B. signed the account and admitted the balance due: Held, 
VOL. XXIII—NO. XLVI. 27 








418 Jurisprudence. [July, 


that A. might afterwards maintain an action to recover the 
amount of the item for the loss on the wool. Held, also, that 
it was no answer to such action, that, after the account was set- 
tled, the plaintiff had assented to a proposal of the defendant, 
that he should take out the balance in butcher’s meat. Wray v. 
Milestone, 5 M. & W. 21. 

POWER. (Execution of by will.) A power was to be executed 
by will, signed, sealed, and published, in the presence of and 
attested by witnesses. The will commenced, “I, L. H. 8S. &c. 
do publish and declare this to be my last will,” and concluded, 
** | declare this to be my last will. In witness whereof I have 
to this my last will set my hand and seal,” L. H.S. (t.s.) 
** Witness, A. B. and C.”—Held, by Vaughan J., Parke B., Al- 
derson B. and Coltman J.—(dissent. Tindal C. J., Bosanquet J., 
and Gurney B.)—that the publication of the will was not attest- 
ed so as to satisfy the terms of the power. (Reversing the judg- 
ment of the Court of Queen’s Bench, 6 N. &. M. 259.) Doe d. 
Spilsbury v. Burdett, 1 P. &. D. 670. 

PRINCIPAL AND FACTOR. ( When property in goods vests in 
factor.) T., a corn-merchant at Longford, who had been in the 
habit of consigning cargoes of corn to the plaintiffs, as his fac- 
tors, for sale at Liverpool, and obtaining from them acceptances 
on the faith of such consignments, on the 3lst of January ob- 
tained from the masters of two canal boats (No. 604 and No. 54), 
receipts signed by them for full cargoes of oats therein stated to 
be shipped on board the boats, deliverable to the agent of T. in 
Dublin, in care for and to be shipped to the plaintiffs at Liver- 
pool. At that time boat 604 was loaded, but no oats were then 
actually shipped on board boat 54. On the 2d February, T. 
inclosed these receipts to the plaintiffs, and drew a bill on them 
against the value of the cargoes, which the plaintiffs accepted 
on the 7th, and paid when due. On the 6th of February, W., 
an agent of the defendant, who was 'T.’s factor for sale in Lon- 
don, arrived at Longford and pressed T. for security for previ- 
ous advances. ‘T. on that day gave W. an order on T.’s agent 
in Dublin, to deliver to W, the cargoes of boats 604 and 54 on 
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their arrival there. Boat 604 had then sailed from Longford, 
but boat 54 was only partially loaded. The loading was com- 
pleted on the 9th, and T. then transmitted to W. in Dublin a 
receipt signed by the master of the boat, (in the same form as 
those sent to the plaintiffs), making the cargo deliverable to W. 
W. received this on the 10th. On their arrival in Dublin W. 
took possession of both cargoes for the defendant. Held, that 
the property in the cargo of boat 604 vested in the plaintiffs, on 
their acceptance of the bill, and that they were entitled to main- 
tain trover for it; but that they could not maintain trover for 
the cargo of boat 54, since none of it was on board, or other- 
wise specifically appropriated: to the plaintiffs, when the receipt 
for that boat was given by the master, (1 Bos. & P. 563; 5 M. 
& Sel. 350; 2 Bing. 20; 37 R. 119, 783; 3 Price, 547; 3 M. 
& W. 15.) Quere, whether a document, similar in form to a 
bill of lading, but given by the master of a boat navigating an 
inland canal, has the effect of such an instrument in transfer- 
ring the property in the goods. Bryans v. Nix, 4 M. & W. 775. 
RELEASE. (Cannot be avoided by parol.) To a declaration 
against a defendant as maker of a promissory note, he pleaded 
that the note was a joint and several note by himself and A., 
and that A. had been released. Replication, that A. had been 
so released at the defendant’s request, and that the defendant, 
in consideration of such release at his request, ratified the pro- 
mise in the declaration, and promised that he would remain lia- 
ble on the note, as if there had been no such release: Held, 
that the replication, setting up a parol contract to avoid the re- 
lease, was bad. Brooks vy. Stuart, 1 P. & D. 615. 
STOPPAGE IN TRANSITU. The vendor by a delivery order 
directed the defendants, who were wharfingers, to deliver:to the 
vendee ‘* 1028 bushels of oats, bin 40, to be weighed over, and 
the expense of weighing to be charged to the vendor.” The 
vendee afterwards gave an order to the same effect on a sale to 
the plaintiffs. ‘There were no other oats in the bin, and they 
were transferred to the plaintiffs in the defendants’ bouks, but 
never weighed over. The vendor, on the failure of the first 


27* 
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vendee, claimed a right of stoppage in transitu: Held, (without 
reference to any estoppel against the defendants, the wharfin- 
gers) that the property had passed as between buyer and seller, 
so as to defeat the vendor’s right of stoppage. (2 Campb. 243 ; 
1 N. R. 69.) Swanwick v. Sotheron, 1 P. & D. 648. 

USURY. A. agreed with B. to lend him 2002. at the rate of 1s. 
in the pound per month (60/. per cent. per annum), to be se- 
cured as follows, viz: whenever any portion of the money 
should be advanced, the borrower was to give a promissory note 
payable one month after date, to be renewed as often as it should 
fall due ; and for each renewal, 1s. in the pound was to be paid 
by way of discount: Held, that the promissory notes so given 
were within the protection of 3 and 4 Will. IV. c. 98, s. 7, and 
7 Will. IV. and 1 Vict. c. 80. (6 Ad. & Ell. 932; 5 Bing. 
N. C. 332.) Holt v. Miers, 5 M. & W. 168. 

VENDOR AND PURCHASER. (Of goods,—Specific appro- 
priation by purchaser—Trover—Conversion.) B., a builder, 
contracted with A. and others, trustees of a new hotel about to 
be erected by a company of proprietors, to build the hotel, ex- 
cept as to the ironmonger’s, plumber’s, and glazier’s work, for 
a specified sum, and covenanted to complete certain portions of 
the work within certain specified periods, being paid by instal- 
ments at corresponding dates: and that if he should neglect to 
complete any portion within the time limited, he should forfeit 
and pay the sum of 250/. as liquidated damages. ‘The agree- 
ment then contained a clause empowering the trustees, in case 
(inter alia) B. should become bankrupt, to take possession of 
the work already done by him, and to put an end to the agree- 
ment, which should be altogether null and void; and that the 
trustees in such case should pay B. or his assignees only so 
much money as the architect of the company should adjudge to 
be the value of the work actually done and fixed by B., as com- 
pared with the whole work to be done. The course of business 
during the progress of the work was for the clerk of the works 
to inspect every article which came in under the contract, and 


none were received except on his approval. After the works 
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had proceeded some time, B. became bankrupt. Before his 
bankruptcy certain wooden sash-frames had been delivered by 
him on the premises of the company, approved by the clerk of 
the works, and returned to B. for the purpose of having iron 
pulleys belonging to the trustees affixed to them; and at the 
time of the bankruptcy, these frames, with the pulleys attached 
to them, were at B.’s shop. He afterwards, but before the issu- 
ing of the fiat, redelivered them to the trustees ; and the sash- 
frames being afterwards demanded of them by B.’s assignees, 
they gave an unqualified refusal to deliver them up. 

Held, Ist, that the property in the wooden sash-frames had 
not passed to the trustees at the time of the bankruptcy. 

2dly, That they were not entitled to retain them under the 
agreement, as being work already done, they not having been 
fixed to the hotel; but that even if they were within that clause 
of the agreement, it could not bind the assignees, inasmuch as 
their right accrued on the bankruptcy, whereas the option of the 
trustees wes not to be exercised until after the bankruptcy. 

3diy, That the refusal of the trustees not having been limited 
to the pulleys, the demand and refusal were sufficient evidence 
of a conversion by them of the wooden sash-frames, so as to 
entitle B.’s assignees to recover them in trover. Tripp v. Ar- 
mitage, 4 M. & W. 687. 

WAGER. (When void as against public policy.) A wager as 
to the conviction or acquital of a prisoner on trial on a criminal 
charge, is illegal, as being against public policy. Evans v. 
Jones, 5 M. & W. 77. 

WORK AND LABOR. (Assumpsit for, when right of action in, 
is complete.) Where A. contracts to do work on materials sup- 
plied to him by B., (as where he contracts to survey a parish, 
and to set down the results of such survey in a map, upon paper 
furnished to him by B.), his right to sue for work and labor is 
complete as soon as he has finished the work, and has given B. 
a reasonable opportunity of ascertaining its correctness ; and if 
(there being no contract for a specific price) he demand more 
for the work than a reasonable price, and refuse to deliver it 
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except upon payment of such larger price, that does not pre- 


clude him from suing for and recovering a reasonable price. 
Hughes v. Lenny, 5 M. & W. 183. 


EQUITY. 
Selections from 1 Beavan, Part 1; and 3 Younge & Collyer, Part 3. 


ACCOUNT. (Debt and damages.) A court of equity will not 
take an account of debts one way and of damages the other, 
nor in any case where the subject as to which the account on 
one side is required would not be a matter of set-off at law, 
though it does not follow that where there would be a set-off at 
law, there would necessarily be an account in equity. 

Accordingly where the plaintiff in the course of various deal- 
ings had given various bills of exchange in payment of goods 
supplied, and alleged by his bill that a large parcel of the goods 
furnished were by the fraud of the defendant very deficient in 
quantity and quality, the Court refused him to grant either an 
account or an injunction. Glennie v. Imri, Y. & C. 436. 

AGREEMENT. (Consideration—Husband and wife.) An agree- 
ment by a wife to waive the further prosecution of an indictment 
against her husband for an assault, in consideration of a sepa- 
rate maintenance, though made with the sanction of the Court 
in which the prosecution was pending, is illegal in respect of the 
consideration, and is further open to the objection of being made 
between husband and wife. Garth v. Earnshaw, Y. & C. 484. 

CHOSE IN ACTION. (Remedies of assignee in equity.) The 
Court will not in ordinary cases assist the assignee of a bond in 
recovering what is due on such bond, but will leave him to bring 
his action at law in the name of the obligee. Keys v. Williams, 
Y. & C. 462. 

DEBTOR AND CREDITOR. (Collateral securities— Remedies 


in equity.) Where a creditor upon a bond (of which he was 
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assignee) had also an equitable mortgage, and upon bill filed 
against his debtor had obtained an order for sale and for pay- 
ment of his debt out of the proceeds of such sale, but such pro- 
ceeds were not sufficient to pay him in full, the Court refused 
to order the balance to be paid him, but left him to his remedy 
at law upon the bond. Keys v. Williams, Y. &.C. 462; (see 
S.C. 3 Y. & C. 55.) 

EVIDENCE. (Notes on brief.) The notes made by a barrister 
on his brief on the trial of an action at common law, were ad- 
mitted in a court of equity as evidence of what had been stated 
by a witness at the trial. Cattell v. Corrall, Y. & C. 413. 

FOREIGN PRINCE. (Jurisdiction.) Where a foreign prinee 
brings an action in any of our common law courts, he becomes 
subject in respect of such action to the jurisdiction of our courts 
of equity as usually exercised in reference to proceedings at 
common law, and a bill of discovery will lie against such prince 
in aid of a defence to the action. Rothschild v. Queen of Por- 
tugal, Y. & C. 494. 

PARTIES. (Aliquot share of fund.) Where a legacy of a sum 
of money was given to two in equal shares: Held, that either 
might file a bill for his share. (See Hutchinson v. Townsend, 
2 Keen, 675.) Hughson v. Cookson, Y. & C. 578. 

2. (Husband and wife.) The real husband of a woman, who had 
many years been separated from her, during which time she had 
married again, held a necessary party to a bill against her for 
the administration of the estate of her second supposed husband, 
whose executrix she was. S. C. 

3. (Supplemental suit.) One of several co-plaintiffs mortgaged 
his interest, and became insolvent pending the suit; a supple- 
mental bill was filed by the other plaintiffs against the mortga- 
gee and provisional assignees alone: Held, that the defendants 
in the original suit, who were accounting parties, ought to have 
been made parties to the supplemental suit. Feary v. Stephen- 
son, Bea, 42. 

PLEA. (Amended bill.) Where a plea of want of parties had 
been submitted to, and the parties pointed out had been added, 
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a further plea for want of parties to the amended bill will not 
be allowed, unless the necessity for adding such parties arises 
from the amendments. Rawlins v. Dalton, Y. & C. 447. 

PORTIONS. (Ademption—Principles as to.) The doctrine of 
ademption of portions, given by will, by subsequent advance- 
ment, does not apply to those cases where the original portion 
consists of an interest in real estate, and in all cases of ademp- 
tion it is requisite that both portions should be similar in kind, 
definite in amount, and certain in enjoyment. Davys v. Bou- 
cher, Y. & C. 397. 

PRODUCTION OF DOCUMENTS. (On motion by defendant.) 
Where, in a suit for an account and an injunction, founded on 
an allegation of error and fraud in the accounts rendered by de- 
fendant, the plaintiff, by his bill, stated that a report had been 
made by an accountant, which, he said, the defendant ought to 
inspect and explain; it was ordered, on motion by the defend- 
ant before answers, that he should have one month’s time to an- 
swer from the time of notice being given him that the said report 
had been left with the plaintiff’s clerk in court for inspection ; 
but an order for the defendant to inspect other documents re- 
lating to the accounts not denied to be in possession of the plain- 
tiff, was refused. Shepherd v Morris, Bea. 175. 

2. (Privileged communication.) In a suit to impeach the validity 
of a charge upon a living, on the ground that it had been taken 
in trust for the bishop of the diocese, upon whom the act of par- 
liament under which the charge was made imposed a trust in 
regard to it, such suit being brought against the son of the bish- 
op, to whom the charge had been transferred by his father : 
He'd, that a correspondence between the bishop, who was then 
deceased, and his solicitor, and a case submitted on his behalf 
to counsel, as to the validity of the charge, some years before 
the institution of the present suit, and also a correspondence in 
contemplation of the present suit between the defendant and the 
solicitor of the late bishop, who was not the solicitor of the de- 
fendant, were not privileged. 

Distinction between the knowledge of the solicitor and the 


knowledge of the client. Greenlaw v. King, Bea. 137. 
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RECEIVER. (Poundage.) After a receiver had been appoint- 
ed in an administration suit, money belonging to the estate was, 
with the consent of the parties owing it, who were insurance 
companies, ordered to be paid directly into court, without pass- 
ing through the hands of the receiver, and to the exclusion of 
his right to poundage. Haigh v. Grattan, Bea. 201. 

SEPARATE USE. (Future coverture—Anticipation clause.) A 
devise and bequest in trust for an unmarried woman, to her sep- 
arate use, and so that she should not be able to aliene: Held, 
effectual upon any subsequent marriage, both as to the separate 
use and the restraint upon anticipation. 

A proviso in restraint of alienation, though in general terms, 
following a gift to the separate use of an unmarried woman, 
was construed as intending to be confined to the period of any 
subsequent coverture, and was held to operate to that extent. 
Tullett v. Armstrong, Bea. 1. (An appeal against the decision 
is pending.) 

2. (Settlement by wife.) By settlement made on the first marriage 
of a woman, property to which she was entitled in reversion 
was settled in trust for her to her separate use, exclusive of her 
then intended husband, or any other husband. Her first hus- 
band died, and she married again: Held, that the trust for her 
separate use still attached. Dixon v. Dixon, Bea. 40. 

SALE UNDER DECREE. (Delay of purchaser.) Where the 
purchaser under a decree had been guilty of delay, a re-sale 
was ordered, unless he paid the money into court by a given 
day, and in the event of a re-sale, it was also ordered that he 
should make good the loss, if any, and pay the costs on all pro- 
ceedings. Gray v. Gray, Bea. 199. See Smith’s Chan. Prac. 
205. 

SPECIFIC PERFORMANCE. (Compensation—Increase in value 
since contract.) Where, after a protracted suit, specific per- 
formance was decreed, the conveyance to be dated at the time 
when a good title was first shown, an increase in the value of 
the estate, which had arisen from the dropping in of lives be- 
tween that time and the time previous to it, when the vendor 
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had been ready to convey, was considered a subject of compen 
sation, but the principle upon which the increase in value should 
be computed, which the Court observed to be a question of diffi- 
culty, was not settled at the hearing. Townsend vy. Champer- 
nowne, Y. & C. 505. 

( Costs— Time of title shown— Date of conveyance.) Where, by 
the Master’s report, which was confirmed, it appeared that the 
plaintiff had a good title at the commencement of the suit, but 
that he did not show a good title till about two years before the 
Master’s report: Held, that though a specific performance was 
decreed, the defendant was entitled to the general costs of the 
suit ; but that he should pay the costs of discussing certain ad- 
ditional points referred to the Master, as to which he failed, and 
that, as to the costs in the Master’s office generally, each party 
should pay his own, the defendant having taken many insufli- 
cient objections. ‘The date of the conveyance was ordered to 
be on the day on which a good title was reported to be shown. 
S. C. 


WILL. (Construction—Books.) The manuscript note-book of 


Dr. Willis, made during his attendance on George III., held to 
pass by his will under the general description of all his books in 
a particular residence where such note-book was found. Willis 
v. Curtois, Bea. 189. 

( Construction—General clause— Survivor.) Where there were 
different bequests to different classes of children, followed by a 
general clause that the shares of all such legatees as died 
under twenty-three should go over to the survivor and survivors, 
such clause was construed distributively as to each class, and 


b] 


the word “ survivor” was taken in its usual sense. Cromeck v. 
Lumb, Y. & C. 565. 

Construction—Husband and wife.) Where there was a be- 
quest of 300/. to A. and his wife for their own use and benefit, 
followed by a direction that if A. should be indebted to the tes- 
tator at the time of his death, the debt should be deducted from 
the legacy, and A. died in the lifetime of the testator, owing to 


him 2501. which remained unpaid at the testator’s death: Held, 
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that the wife was entitled to the whole of the 3007. Davies v. 
Elmes, Bea. 131. 


( Construction 





Locality of subject—Personal ornaments.) A 
testator having three places of residence at A., B., and C., after 
having devised to his nephew his messuages at A., next be- 
queathed to him his house at B., which was leasehold, and the 
will then proceeded, ‘‘and I also give to my said nephew all 
my carriages, horses, implements, and my live and dead stock, 
and chattels in and about the said house and premises, and also 
my household goods and furniture, pictures, plate, linen, china, 
liquors of all sorts and brewing vessels, and likewise my watches 


and personal ornaments :” 


Held, that the household goods in* 
each of the three residences passed by this bequest. 

Quere whether a bust passed under the above words, and 
what is the meaning of “ personal ornament.” Willis v. Cur- 
tois, Bea. 189. 

( Construction—Remoteness.) A bequest of a residue to a 
class of children, some of them unborn at the death of the 
testator, followed by a clause that the shares should not be 
payable till the children attained twenty-three; and by another 
general clause that all legacies in the will should be vested in 
each of the legatees at twenty-three ; and also that the shares 
and legacies of such as died under that age should go over to 
the survivor: Held void for remoteness. Croneck vy. Lumb, Y. 


& C. 565. 


BANKRUPTCY. 


Selections from 1 Montagu & Chitty, Part 1; and 3 Deacon, Part 3. 


AGENT. (Common agent—Appropriation—Special case.) Where 


a debtor and a creditor have employed the same agent, a re- 
mittance by the debtor to such agent, for the purpose of being 
paid over to the creditor, must be so applied by the agent or his 


assignee, even though the estate of the agent has a claim against 








AE 
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the remitting party ; and upon this principle, where a Belgian 
house had, through the agency of the bankrupts, consigned to a 
house in China goods for which the latter house remitted bills to 
the bankrupts, who were also their agents, which they directed 
to be appropriated, as well as the balance of a previous remit- 
tance, in payment of the Belgian house, to whom they also sent 
at the same time, through the bankrupts, a letter announcing 
the appropriation, the date of such letter and of the last remit- 
tance from China being subsequent to the date of the fiat: It 
was held by the lord chancellor, upon a special case, affirming 
the judgment of the court of review, that the bills, as also the 
balances on the previous account, must be handed over to the 
Belgian house. Re Douglas, Mont. & Ch. 1. 


BANKRUPT TRUSTEE. (Dividends.) Bankrupt trustee not 


allowed to receive dividends on the trust fund, though the sum 
was only 200/. and the parties consented. Exp. Strettell re 
Raikes, Mont & Ch. 165. 


PRINCIPAL AND SURETY. (Interested assignee.) Where the 


2. 


principal and surety had concurred in an equitable mortgage to 
the creditor of an estate, in which each of them had an interest, 
and both principal and surety afterwards became bankrupt, and 
the creditor was appointed assignee of the surety, and present- 
ed a petition for sale of the estate, such an order was refused, 
till a quasi assignee should be appointed to protect the interests 
of the surety and his creditors in the matter. Lap. Haines, re 
Barnett, Mont. & Ch. 32. 

(Proof by surety.) Where a party accepted bills for the ac- 
commodation of the bankrupt, which the latter redeposited with 
his bankers as a security for the floating balance due to them 
from him,and the bankers proved for the whole of such balance, 
and the acceptor of the bills then paid such bills in full: Held, 
that he was not entitled to receive back from the bankers the 
dividends received by them in respect of the amount due on the 
bills, but was only entitled to stand in their place as to future 
dividends on that sum. (Exp. Brunskill, 4 Dea. & Ch. 442.) 
Exp. Holmes, re Garner, Dea. 662. 
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ECCLESIASTICAL COURTS. 
Selections from 1 Curt. Part. 3. 


ALIMONY. (How forfeited.) Where a wife who had been de- 
creed alimony in a suit instituted by her against husband, 
had gone abroad for the purpose of evading compliance with a 
writ of habeas corpus issued against her by the King’s Bench 
commanding her to pro’1ce her children, the Court held that 
this was no defence to a monition against her husband to com- 
pel payment of alimony. Greenhill v. Greenhill, 462. (Con- 
sist. ) 

PRESUMPTION OF DEATH. A person who had embarked in 
1825, on his way from Manilla to London, in a vessel which 
had never since been heard of, nor any one on board, was pre- 
sumed to be dead. In the Goods of Hutton, 595. (Prerog.) 

2. (Priority of death.) A husband, his wife and child, having 
perished together by shipwreck, administration granted to the 
husband’s effects as of a widower. In the Goods of Murray, 
596. (Prerog.) 


Il.—DIGEST OF AMERICAN CASES. 


Selections from 3 Shepley’s (Maine) Reports; 20 Wendell’s (New York) 
Reports ; and 7 & 8 Dana’s (Kentucky) Reports. 


ACTION OF ASSUMPSIT. (Mistake of law and fact.) Where 
the parties contract under a mutual mistake of the facts sup- 
posed to exist, there being no fraud, and no beneficial interest 
obtained, the one who pays can recover back the money paid. 
Norton v. Marden, 3 Shepley, 45. 

2. (Same.) But money paid under a mistake of the law cannot 
be reclaimed. 


A mistake of a foreign law is regarded as a mistake of a 


fact. ID. 
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3. (Same.) Nor can it be recovered back, when voluntarily paid, 
or paid with a knowledge, or means of knowledge in hand, of 
the facts. Ib. 

4. (Same.) Nor where there may have been a mistake of the 

facts, if the party paying has derived a substantial benefit from 

such payment. Ib. 

(Sealed instrument.) A sealed instrument may be used as evi- 


~ 


dence in an action of assumpsit, and may form the very founda- 
tion out of which the action arises, where in the sealed instru- 
ment there is no stipulation for payment or performance to the 
party to be benefited, or to some other person for his use. Hink- 
ley v. Fowler, 3 Shepley, 285. 

6. (When notes are taken on time.) Where one sells property 
belonging to himself and others, and takes promissory notes 
therefor to himself alone, payable on time, and transfers the 
notes for his own benefit, an action will immediately lie against 
him, although the notes may not have become payable. Jb. 

AGENT. (Liability of town agent.) A town agent is not liable 
to the town for not resisting the payment of a claim, which the 
town had agreed to pay, even if the claim could have been 
successfully resisted. Pittston v. Clark, 3 Shepley, 460. 

ALIEN. (Feme covert.) A feme covert who is an alien may 
be naturalized ; but her naturalization has not, under the general 
acts of congress, a retroactive operation, so as to entitle her to 
dower in lands of which her husband was seised during covert- 
ure, and which he had aliened previous to her naturalization. 
Priest v. Cummings, 20 Wend. 338. 

ASSAULT AND BATTERY. (Plea of justification.) 'To an 
action for an assault, battery, and wounding, defendants plead 
that they gently laid hands on the plaintiff to arrest him for 
felony, and did him no more injury than was necessary in effect- 
ing the arrest: the plea, as it does not justify the wounding, is 
insufficient ; for, though a private citizen may arrest a felon, he 
may not wound him, unless resistance makes it necessary ; and, 
in that case, a plea of justification must aver it. Boles and 
another vy. Pinkerton, 7 Dana, 453. 
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ASSETS. (Notes.) Notes taken by an executor, upon a sale 
of property of the decedent, are not assets; and the mere fact 
that they were taken by one executor, who passed them over to 
another, does not make the former liable. Young v. Wickliffe, 
7 Dana, 450. 

ASSIGNMENT. (Covenant to pay money.) A covenant for the 
payment of money, in which there is also one for work and 
labor, is not assignable, so as to vest the assignee with the right 
to sue in his own name. Marcum and another vy. Hereford, 8 
Dana, 1. 

ASSUMPSIT. (Mutual mistake.) Where a contract is made 
upon an assumed state of facts in reference to which there is a 
mutual mistake, money paid under such contract may be re- 
covered back, pro tanto, in an action of assumpsit ; and it was 
accordingly held in this case, where a contract was made for the 
sale and delivery of oats, and the parties, upon a mistaken state 
of facts, estimated the quantity at a certain number of bushels, 
for which the stipulated price was paid, that the purchaser was 
entitled to recover back money paid for the difference between 
the estimated and real quantity ; and that, notwithstanding he 
had agreed to take the oats at the estimated quantity, hit or miss. 
Wheadon vy. Olds, 20 Wend. 174. 

2. (Consideration.) ‘The inducement to sell a slave, or to reduce 
the price, being, in part, a promise made by the purchaser not 
to sell him so as to separate him from his family, or to sell him 
only to the vendor, or the like, is a good consideration to uphold 
the agreement. Turner v. Johnson, 7 Dana, 441. 

BASTARDS. (Statutes of Virginia and Kentucky respecting.) 
The common law doctrine, that one born a bastard can never 
become legitimate, has been repealed, and the principles of the 
civil law adopted, by statutes of Virginia and Kentucky, by 
which it is provided, that antenuptial children shall be legitimated 
by the father’s marriage to the mother, and recognition of the 
children ; and that the issue of a marriage deemed null in law 
shall, nevertheless, be deemed legitimate. By these statutes, 
children so circumstanced, are legitimated as heirs and distribu- 
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tees of the father, and for every purpose. Jackson’s adminis- 
trator v. Moore and Wife, 8 Dana, 170. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. (Draft 


2) 


payable at particular bank.) A presentment of a draft, payable 
at u particular bank, to the cashier for payment at the bank, on 
the day it fell due, but after business hours, who refused pay- 
ment because the acceptors had provided no funds, was held 
sufficient. Flint v. Rogers, 3 Shepley, 67. 

(Same.) After due demand and refusal of payment, and after 
notice thereof has been put into the post-office directed to the 
indorser of a draft resident in another town, an action against 
such indorser, commenced on the same day, may be maintained, 
although by the regular course of the mail the notice would not 
reach him until the next day. Jb. 

(Declarations of payee.) The declarations of the payee of 
a note, who is not at the time the holder, and while it is actually 
held by another for value, are not admissible in evidence in a 
suit upon it against the maker by an indorsee. Russell y. Doyle, 
3 Shepley, 112. 

(Protest. Evidence.) In an action upon a foreign bill, the 
protest is competent evidence to prove presentment of the bill 
to the acceptor and non-payment. Green v. Jackson, 3 Shep- 
ley, 136. 

(Sale of note at more than legal discount.) The sale of a nego- 
tiable note, free from usury when made, and available as a good 
note before the sale, at a greater discount than legal interest, 
is not usurious, although indorsed by the party making the sale ; 
and on non-payment by the maker, the indorsee may maintain 
an action against the indorser. French v. Grindle, 3 Shepley, 
163. 

(Damages.) The sum which the indorsee is entitled to recover 
from the indorser is the amount of the money paid for the note 
with interest. Ib. 

(Indorser not discharged by delay.) Mere delay to enforce 
the collection of a note against the maker, does not discharge 


an indorser, once made liable, where the holder does not so bind 
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himself to give time to the maker, that an action against him on 
the note cannot be maintained. Page v. Webster, 3 Shepley, 
249. 

8. (Law and fact.) In an action against the indorser of a note, 
when the facts have been ascertained, whether legal notice has 
or has not been given, and whether due diligence has or has not 
been used, are questions of lawto be decided by the court. 
Thorn v. Rice, 3 Shepley, 263. 

9. (Evidence of payee.) The payee of a negotiable note, indorsed 
before it fell due, cannot be received as a competent witness to 
prove the note originally void. Clapp v. Hanson, 3 Shepley, 
345. 

10. (Alteration.) ‘The holder of a bill has no right to make an 
alteration in it to correct a mistake, unless to make the instru- 
ment conform to what all parties to it agreed or intended it 
should have been. Hervey v. Harvey, 3 Shepley, 357. 

11. (Assignment.) Where a negotiable note has been assigned, 
but not indorsed, proof by the maker, that there was no con- 
sideration, or that the note was fraudulently obtained by the 
payee, is admissible. Calder vy. Billington, 3 Shepley, 398. 

12. (Guaranty.) A guaranty of payment of a negotiable note, 
** for debt and costs without demand or notice,” made by the 
indorser, renders him liable to the indorsee for the costs of a 
fruitless suit against the maker, but does not subject him to the 
payment of the expense of a protest. Gilman v. Lewis, 3 
Shepley, 452. 

13. ( What proved by protest.) A bill of exchange drawn in one 
state of the union upon persons residing in another, is to be 
treated as a foreign bill, and a protest, apparently under the seal 
of a notary public, made in the state where the drawees reside, 
need only be produced, and proves itself as to the presentment 
and refusal; and so also, it seems, as to the transmission of 
notice to the parties on the bill, if such fact be stated in the 
protest. Halliday v. Mc Dougall, 20 Wend. 81. 

14. (Checks.) Checks are 
same rules that prevail in relation to inland bills of exchange, 
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governed in several particulars by the 
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payable either on demand or at a given number of days after 
sight. Smith v. Janes, 20 Wend. 192. 

15. (When checks should be presented.) Where the parties all 
reside in the same place, the check should be presented on the 
day it is received, or on the following day ; and when payable 
at a different place from that in which it is negotiated, it should 
be forwarded by the mail on the same or the next succeeding 
day for presentment. Ib. 

16. (Second endorsee. Laches.) Where a second endorsee of a 
check on receiving it put it in circulation, and not more than 
four or five days elapsed thereafter before it was sent for pre- 
sentment, it was held, in an action by him against the payee, 
that he was not chargeable with laches ; there being no evidence 
in the case but that he became the holder on the day it was nego- 
tiated by the payee. Ib. 

CHANCERY. (Decree of foreclosure.) A decree of foreclosure 
of the equity of redemption, and a sale in pursuance thereof on 
a bill filed against the mortgagor alone, do not affect the rights 
of purchasers deriving title to the premises from and under the 
mortgagor, and who were not made parties to the bill in equity. 
Watson v. Spence, 20 Wend. 260. 

2. (Purchaser under void decree.) A purchaser, under a void 
decree in possession of land, is viewed as a stranger, and cannot 
protect himself against the owner of the equity of redemption, 
by setting up an outstanding title in the mortgagee, at whose suit 
the decree was obtained. Ib. 

CONSIDERATION. (Release of alien.) The release of a lien 
obtained by the suing out of an attachment, is a good consider- 
ation for the promise of a third person to pay the debt of the 
party proceeded against by such process. Smith v. Weed, 20 
Wend. 184. 

2. (Forbearance to sue.) An agreement to forbear to sue a debtor 
is a good consideration for the promise of a third person to pay 
the debt; but to render the promise obligatory, it must be in 
writing. Watson v. Randall, 20 Wend. 201. 

CONSTITUTIONAL LAW. (Private act of legislature.) A 
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private act of the legislature authorizing the sale of the estate 
of infants, for their maintenance and education, is within the 
scope of the legitimate authority of a state legislature. Cochran 
v. Van Surlay, 20 Wend. 365. 


CONTRACT. (With two parties.) Where one contracts in 


writing with three persons to give a bill of sale of two thirds of 
a vessel to two of them and of one third to the other, and in 
pursuance of the contract does convey two thirds ; this is not a 
severance of the cause of action, and a suit may be maintained 
for the price against the whole. Marshall vy. Smith, 3 Shepley, 
17. 
(Failure of consideration.) Where the consideration of a 
promissory note was an agreement to assign a contract made 
by a third person to carry the United States mail, on a certain 
route, and which had been assigned to the payee of the note by 
such third person, without the assent of the post office depart- 
ment; and where the post master general afterwards availed 
himself of his right to consider the contract as forfeited by such 
assignment, and made a new contract with a different person ; 
it was held, that the consideration of the note had failed, and 
that the action upon it could not be maintained. Savage v. 
Whittaker, 3 Shepley, 24. 
( Variance between recital and instrument recited.) When 
written instruments have reference to a former contract, and 
contain recitals of its subject matter, and it appears, that there 
is a variance between such instruments, and between them and 
the contract ; the recitals are to be explained and corrected by 
the contract to which reference is made. Sawyer v. Hammatt, 
3 Shepley, 40. 
(Agreement of married woman.) An agreement by a married 
woman for the sale of her real estate, allhough made with the 
assent of her husband, and for a valuable consideration, is void 
in law, and will not be enforced in equity. Lane v. McKeen, 
3 Shepley, 304. 
( Void for illegality.) Where the charter of a bank provides, 
that, ‘no part of the capital stock shall be sold or transferred, 
28* 
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except by execution or distress, or by administrators or execu- 
tors, until the whole amount thereof shall have been paid in,” 
a contract to transfer shares therein, not falling within the excep- 
tion, made and to be carried into execution when but fifty per 
cent. is paid in, is illegal and void. Merrill v. Call, 3 Shepley, 
428. 

6. (Place of delivery.) If a promise be made out of the United 
States by a foreigner to one living within this state, to deliver 
specific articles on a fixed day, and no place of delivery is 
assigned, it is the duty of such promisor to ascertain from the 
promisee the place where he will receive the articles. White 
v. Perley, 3 Shepley, 470. 

7. (Note payable in ready made clothing.) On a note payable in 
ready made clothing, the payee has no right to demand a gar- 
ment which has been made for a customer at a stipulated price. 
Vance v. Bloomer, 20 Wend. 196. 

8. (Same.) ‘The holder of a note of this kind, it seems, may de- 
mand payment of it in parcels, and is not bound to take clothing 
to its full amount at one time. Jb. 

9. (Sunday.) When the day of performance of contracts, other 
than instruments upon which days of grace are allowed, falls on 
Sunday, that day is not counted, and compliance with the stipu- 
lations of the contract on the next day (Monday) is deemed in 
law a performance. Salter v. Burt, 20 Wend. 205. 

10. (By letter.) A party wished to buy a tract of land, and, not 
being favorably known to the owner, who resided in Indiana, 
got his neighbor, a friend of the owner, to write to him, propos- 
ing the purchase, as for himself. An answer was received in 
due time, consenting to the sale, and stating the price and 
terms: to which a reply, accepting the offer as made, was writ- 
ten and mailed, in a reasonable time: as the subject of the 
contract was sufficiently identified by the letters, as soon as the 
last, acceding to the terms offered, was put into the post office, 
there was a valid contract closed between the parties. Chiles 
vy. Nelson, 7 Dana, 281. 


11. (Meaning of gold and silver.) A note for so many dollars 
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‘in gold and silver” is a note for the direct payment of money ; 
and for the satisfaction of which, bullion, gold and silver bars, 
old spoons and rings, &c., would not be a valid tender. Hart, 
§c. v. Flynn’s Executor, 8 Dana, 190. 

CONVEYANCE. (What interest passes by deed.) A deed of 
the land conveys any interest the grantor has therein by virtue 
of an actual possession thereof for more than six years, although 
another has the better title. Holbrook v. Holbrook, 3 Shep- 
ley, 9. 

2. (Meaning of “ privileges and appurtenances.”’) By the con- 
veyance of a sawmill and the privileges and appurtenances 
thereunto belonging, the land whereon the mill stands, as well 
as so much as is necessary to the use of it, passes with the mill. 
Maddox v. Goddard, 3 Shepley, 218. 

3. (Warranty.) Where land has been conveyed with warranty, 
a title afterwards acquired by the grantor enures to the benefit 
of his grantee, or the heirs of the grantee, if he has died intes- 
tate. And if the grantee has devised the land and died, the title 
afterwards acquired by the grantor will, it seems, (sed quere,) 
enure to the benefit of the devisees, according to their respective 
interests. Logan vy. Moore, 7 Dana, 76. 

CORPORATION. (Refusing transfer of stock.) An action of 
assumpsit lies against a monied corporation, for refusing to per- 
mit a transfer of its stock upon the books of the corporation, 
when by the act of incorporation such transfer is necessary to 
give validity to the transaction ; case would lie, but assumpsit 
may be maintained. CKortright v. Buffalo Com. Bank, 20 
Wend. 91. 

2. (Suits in another state maintainable by.) The comity of modern 
times concedes to the subjects and citizens of one nation or state, 
the right to maintain suits in the courts and tribunals of another ; 
and, in this respect, there is, in general, no difference recognized 
between artificial persons or corporations, and natural persons. 
Lathrop v. Commercial Bank of Scioto, 8 Dana, 115. 

COSTS. (Bond with several breaches.) in an action on a bond, 
other than for the payment of money, where the plaintiff assigns 
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several breaches, the defendant is not entitled to costs, although 
the plaintiff fail in establishing several of the breaches assigned 
by him, if the plaintiff succeed upon any one breach; the de- 
fendant is not entitled to costs unless the plaintiff fail upon all 
the breaches. Fairbanks v. Camp and others, 20 Wend. 600. 


COVENANT. (To pay debts.) A covenant to pay all the joint 


ro) 


debts of the parties, does not bind the covenantor to pay any 
of them before they are due, nor until a reasonable time after. 
A declaration, on such a covenant, that does not aver that any 
of the debts had become due, is defective. Mc Neal’s Adminis- 
trator v. Blackburn, 7 Dana, 172. 

(Breach of, waived by acceptance.) A covenant to deliver 
goods or chattels of a particular description or quality, at a 
future day, is discharged by the delivery of any description or 
quality which the covenantee accepts, after having inspected 
them, or having had a fair opportunity to do so; and he can 
maintain no action afterwards, on account of defects of quality. 
And herein contracts of this description differ from contracts of 
warranty upon executed sales. O’ Bannon & Co. v. Relf, &§c. 
7 Dana, 320. 


DAMAGES. (In contract for sale of land.) When a contract 


is made to purchase and pay for land by one party, and to sell 
and convey by the other on payment of the price, and an action 
is brought against the purchaser for breach of the contract on 
his part, without tendering a deed, the measure of damage is 
the difference between the sum, which the purchaser agreed to 
pay for the land, and the sum for which it would have sold on 
the day on which the contract should have been performed. 
Robinson v. Heard, 3 Shepley, 296. 

(In action on the case for negligence.) In an action on the 
case for negligence in driving a carriage, whereby the son of 
the plaintiff was run over and killed: it was held, that the loss 
of service of the child, and expense occasioned by the sickness 
of the plaintiffs wife, caused by the shock to her maternal 
feelings, were proper items of damage : the same being laid as 
special damage in the declaration. Ford v. Monroe, 20 Wend. 
210. 
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(Measure of, for failure to convey.) ‘The measure of damages 
for a failure to convey, is the consideration with interest—not 
in all cases from the date of the covenant, but—from the time 
when the money was payable without interest, or begun to bear 
interest ; and if the covenant does not show that, it may be 
shown by proof aliunde. Herndon v. Venable, 7 Dana, 372. 


DEED. (Lands bounding on river.) Where in a conveyance 


of premises situate on the bank of a river not navigable, the 
lines are stated to run from one of the corners of the lot to the 
river, and thence along the shore of said river toa certain street, 
the grantee takes ad filum aque. Mr. Justice Bronson dissented. 
Starr v. Child, 20 Wend. 149. 

(Approval of master.) Where an order of sale made by the 
chancellor authorized a trustee to sell, or to mortgage, or to 
convey the premises in satisfaction of any debt owing by him, 
requiring, however, that every sale, and mortgage, and convey- 
ance in satisfaction, should be approved by a master, by a certi- 
ficate endorsed on the deed ; and a sale for cash took place, 
and a deed was executed without the approval of the master 
obtained, it was held, by a majority of the court, that the ap- 
proval of a master was necessary only in the third alternative, 
specified above, and that consequently the deed executed on a 
sale for cash was valid, notwithstanding the want of such ap- 
proval. Cochran v. Van Surlay, 20 Wend. 365. 


DEVISE. (Of uncultivated lands.) A devise of uncultivated 


3. 


lands, without words of inheritance, carries a fee in them. 
Russell v. Elden, 3 Shepley, 193. 

(Construction of.) Where the testator gave and bequeathed to 
one grandson certain lands, and also a note of hand and different 
articles of personal property; and if that grandson should die 
under age and without issue, directed, ‘* that the several legacies 
therein bequeathed” to that grandson ‘ should be paid or given ” 
to another grandson ; it was held, that upon the death of the 
first grandson, under age and without issue, the second grandson 
should take the lands. Ib. 


(Same.) Where there are no words of limitation or inheritance 
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in a devise of land, and the estate, with or without the personal 
property, is charged with the payment of debts, the devisee takes 
but an estate for life ; but if the charge be upon the devisee, he 
takes an estate in fee. McLellan y. Turner, 3 Shepley, 436. 
(Estate for life.) Under a clause in a will in these words, “ I 
ordain that my beloved wife Lanah shal) have the care of my 
farm as long as she remains my widow, for her support and 
maintenance, and (that) of my children and mother,” was held 
to give her an interest in the land durante viduitate, notwith- 
standing a subsequent clause giving the same premises to the 
children in fee. Beekman v. Hudson, 20 Wend. 53. 

( Residuary devisees and heir at law.) Property specifically 
does not go into the residuum where the devisee is by law inca- 
pable of taking ; in such case, as well as where a devise lapses 
by the death of the devisee, the property descends to the heir 
at law: and it was accordingly held, where by a will made in 
1722, real estate was devised to a religious corporation, and the 
will contained a devise to residuary devisees, that though the 
devise to the corporation was void ab initio for the purpose of 
passing the estate, still it was operative as indicating the intent 
of the testator, and that the devise to the corporation showing 
the intention of the testator not to give the property to the resid- 
uary devisees, it did not pass to them, but descended to the heir 
at law. Van Kleeck and New York Dutch Church, 20 Wend. 
457. 

(Same. Void devise.) Where there is an absolute devise to a 
corporation, which by law is incapable of taking, nothing can 
be claimed by reason of such devise by a residuary devisee on 
the ground of a contingent interest given by the residuary clause, 
based upon the possibility of a reversion of the estate by the 
dissolution of the corporation, or by a forfeiture of its rights, in 
consequence of the non-performance of conditions. Jd. 

( Vested legacy.) Where, by the same will, the testator gave 
to each of his grandchildren who should be living at the time of 
his death, the sum of $6000, to be paid upon their attaining the 
age of twenty-one, or marrying, such payment, however, to be 
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subject to the approbation of the parents of the grandchildren, 
and the time of payment to be fixed by them; it was held, that 
the legacies were vested and not contingent, and that the power 
given to the parents did not prevent the vesting of the legacies. 
Hone’s ex’rs v. Van Shaick, 20 Wend. 564. 

JOWER. (Increased value.) 'The widow, on the assignment of 
her dower, is to be excluded from the increased value arising 
from labor and money expended upon the land after the alien- 
ation, but not from that which has arisen from other causes. 
Mosher vy. Mosher, 3 Shepley, 160. 


2. (On land improved since conveyance.) A widow, claiming 


dower in land which her husband sold, and upon which improve- 
ments have been made since his alienation, is entitled, not to a 
third in value of the land as augmented by those new improve- 
ments, but, to a third in value without including them in the esti- 
mate. Wall, &c. v. Hill, 7 Dana, 175. 


EQUITY. (Misrepresentation of fact.) When one party makes 


= 


a misrepresentation of fact, upon the faith of which the other 
acts, it is immaterial, in a court of equity, whether he knew of 
its falsehood, or made the assertion without knowing whether it 
were true or false ; and a conveyance of land obtained by such 
false representation is void. Harding v. Randall, 3 Shepley, 


332. 


4 


SVIDENCE. (Jadgment.) In an action upon a written promise, 
to indemnify the plaintiff against all claim upon him by one to 
whom he had previously given a bond to convey the same land 
which was conveyed by the plaintiff to the promisor at the time 
the promise was made ; a judgment against the plaintiff in a suit 
on the bond, in which the present defendant appeared as the 
attorney of the then defendant and present plaintiff, and after 
having knowledge of the cause of action, had suffered a default 
to be entered, is legal evidence of the right to recover on the 


bond in the present action. Holbrook vy. Holbrook, 3 Shepley, 9. 


. 
~ 


2. (Same.) In an action against a town for damages sustained in 


the loss of a horse, alleged to have been caused by a defect in 
the highway, and where the defence was, that the injury was 








442 Jurisprudence. [July, 


— 


occasioned by driving rapidly an unbroken and unmanageable 
horse in the night, and not by the badness of the road ; it was 
held, that evidence of the previous bad behavior of the horse 
was admissible. Dennett vy. Wellington, 3 Shepley, 27. 
(Husband and wife.’ Improper or irrelative testimony cannot 
become admissible merely because it is introduced by the cross- 
examination of a witness called by the adverse party. Norton 
v. Valentine, 3 Shepley, 36. 

(Printed volume of laws.) A printed volume of the laws of a 
British province, proved by witnesses to have received the sanc- 
tion of the executive and judicial officers of the province, as 
containing its laws, is admissible in evidence in a case where 
the title to land, situated within that province, is in question. 
Owen v. Boyle, 3 Shepley, 147. 

( Witness.) Where one party calls a witness, a paper admitted 
by the witness to be true, although not then under oath, contra- 
dictory to his testimony, is competent evidence for the other 
party. Robinson v. Heard, 3 Shepley, 296. 

(Burden of proof. Declarations of defendant.) Where the 
plaintiff in proving a conversion of his property by the defendant, 
at the same time proves that the defendant said, that he acted 
under lawful authority, the burden of proof is on the defendant 
to show such authority. Brackett v. Hayden, 3 Shepley, 347. 
(Of loss of writ.) ‘Testimony by the attorney who made a 
writ, that he had made diligent search and inquiry therefor and 
could not find it, and that he last saw it in the hands of the 
officer, is not sufficient proof of the loss of the writ te admit 
parol evidence of its contents. Phillips v. Purrington, 3 Shep- 
ley, 425. 

( Witness. Partnership.) A person employed as an agent in 
the conducting of a particular business, at a fixed salary, who 
by the terms of the agreement with his employers, was to re- 
ceive in addition thereto one third of the profits of the concern, 
but not to be liable for any losses, was held not to be a partner, 
and therefore a competent witness in an action brought by his 


employers. Vanderburgh y. Hull, 20 Wend. 70. 








1840. ] Digest of American Cases. 443 


9. (Account books.) The account books of a manufacturer, 
properly authenticated, are admissible in evidence, in an action 
by him against his customer, although entries were originally 
made by a foreman in the factory, if such entries were made 
only for a temporary purpose on a slate, and were from time to 
time transcribed by the principal into his day-book. Sickles v. 
Mather, 20 Wend. 72. 

10. (Competency of released guarantor.) Where a party who 
had transferred a note and guaranteed its payment, obtained 
another person to assume his place as guarantor, and was there- 
upon released by the holder of the note, it was held, on objec- 
tion made, that by the release he became a competeat witness 
in an action for the recovery of the note; that the objection 
went to his credibility, and not to his competency. Mott v. 
Sinall, 20 Wend. 212. 

EXECUTORS AND ADMINISTRATORS. (Executor de son 
tort.) If one receive afraudulent bill of sale of personal property 
from an intestate in his life time, and take and sell it after his 
decease, such fraudulent purchaser is chargeable to a prior cred- 
itor, as executor de son tort. Allen vy. Kimball, 3 Shepley, 116. 


2. (Interest.) An executor lent out some of the funds of the 


© 
~ 


estate at more than six per cent. and made use of some in trade, 
and for the latter he charged himself, in his (unsettled) account, 
with interest at ten per cent.—the payment of the balance found 
against him, after his death, devolving upon his sureties, it is 
decided that they shall be held accountable for the extra interest 
actually received by the executor; but with six per cent. only, 
on the money he used himself. Clay and Craig v. Hart, 7 
Dana, 17. 

3. (Same.) Interest is to be charged against administrators, on 
items disallowed in accounts surcharged. Amos’s Administrators 
v. Heatherby, 7 Dana, 48. 

FRAUDS. (Goods bought in several parcels.) Where goods, 
amounting in the aggregate to upwards of $100, are purchased 
at auction, in several parcels, upon distinct and separate bids, 


to be paid for in a note at a future day, the whole constitutes 
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but one contract, and the delivery of some of the parcels is 
sufficient to take the case, as to the residue, out of the operation 
of the statute of frauds. Mills v. Hunt, 20 Wend. 431. 
(Fraudulent conveyance.) A decree in chancery, adjudging 
an absolute sale of personal property by a debtor to his creditor 
fraudulent and void under the statute as against creditors, on 
appeal was affirmed in the court for the correction of errors ; 
the property transferred being deemed to be of a value more 
than sufficient to satisfy the debt of the vendee ; the transfer 
having been made during the pendency of a suit by other cred- 
itors, and the vendor having continued in possession, disposing 
of the property as the agent of the vendee, and receiving a 
compensation for his services as such agent. Senators Dickin- 
son and Verplanck dissented. Stoddard and others, appellants, 
and Butler, respondent, 20 Wend. 507. 


FRAUDS, STATUTE OF. (Agreement to convey lands.) An 


agreement for the conveyance of land, not reduced to writing, 
although performed in part by each party, cannot be enforced 
by an action at law for the recovery of damages. Norton v. 
Preston, 3 Shepley, 14. 

(Same.) Where a contract for the sale of land, which when 
made was within the statute of frauds and might have been 
avoided thereby, has been fully executed, and nothing remains 
but to pay over the money received, the statute furnishes no 
defence. Linscott vy. McIntire, 3 Shepley, 201. 


HIGHWAY. (Rights of public in soil adjoining navigable 


waters.) The public has not the right to use and occupy the 
soil of an individual adjoining navigable waters, as a public 
landing and place of deposit of property in its transit, against 
the will of the owner, although such user has been continued 
for more than twenty years. The user cannot be urged by the 
public, either as the foundation of a legal presumption of a 
grant and thus justify a claim by prescription, or as evidence of 
dedication of the premises to public use. Pearsall vy. Post, 20 
Wend. 111. 


HUSBAND AND WIFE. (Separate estate of wife.) The 
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separate estate of a feme covert, in the hands of trustees, is in 
equity chargeable with debts contracted for the benefit of the 
estate. So such estate is chargeable where a portion of it has 
been converted into other property in conformity to the provi- 
sions of the trust deed, and a debt is contracted for the benefit 
of such substituted property. Dyett v. N. A. Coal Co. 20 Wend. 
570. 

INDICTMENT. (Conspiracy.) A conspiracy to commit a mis- 
demeanor is not merged in the commission of it. State v. 
Murray, 3 Shepley, 100. 

INFANCY. (Trover.) Infancy is no bar to an action of trover, 
where the goods converted by the minor came into his hands 
under a prior illegal contract. Lewis v. Littlefield, 3 Shepley, 
233. 

INSURANCE. (Sea-worthiness.) In the insurance of a vessel 
on time, the warranty of sea-worthiness is complied with, if the 
vessel be in an unexceptionable condition at the commencement 
of the risk ; and the fact that she subsequently sustained damage, 
and was not properly re-fitted at an intermediate port, does not 
discharge the insurer from subsequent risk or loss, provided such 
loss be not the consequence of the omission. American Ins. 
Co. vy. Ogden, 20 Wend. 287 


2. (Same.) <A defect of sea-worthiness, arising after the com- 


© 
~ 


mencent of the risk, and permitted to continue from bad faith 
or want of ordinary prudence or diligence on the part of the 
owner or his agents, discharges the underwriter from liability 
for any loss, the consequence of such want of faith, prudence or 
diligence ; but does not affect the contract of insurance as to 
any other risk or loss covered by the policy, and not caused or 
increased by such particular defect. Ib. 

3. (Total loss. Abandonment.) The insurer is not liable either 
in the case of a technical total loss or actual loss, where it 
appears that the necessity, the prima facie ground of abandon- 
ment, though real, was yet the result of culpable negligence, or 
want of due diligence on the part of the owner or his agents. 


Ib. 
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4. (Same.) Under ordinary circumstances, a vessel cannot be 
abandoned as for a constructive or technical total loss, on the 
ground of the inability of the master to obtain funds to make 
necessary repairs, where the owner is chargeable with want of 
ordinary prudence in furnishing funds or credit, and especially 
where he has deprived the master of the means ordinarily pos- 
sessed by him to obtain funds or credit. 1b. 

5. (Total loss. Cost of repairs.) In determining the right to 
abandon as for a technical total loss in reference to the cost of 
repairs, the parties, it seems, are concluded by the sum inserted 
in the policy as the value of the vessel, and are not allowed to 
give proof of its real value. Jb. 

LANDLORD AND TENANT. (Covenant to renew.) A cove- 
nant to renew a lease, under the same covenants contained in 
the original lease, is satisfied by a renewal of the lease omitting 
the covenant to renew. Carr v. Ellison, 20 Wend. 178. 

LIEN. (Tender.) <A tender of the charges must be made before 
suit, where a lien exists, unless the goods have been parted with; 
in which latter case all that can be claimed by the defendant is 
a mitigation of damages by way of recoupment. Saltus v. 

Everett, 20 Wend. 267. 

LIMITATIONS. (Declarations by executor or administrator.) 
Declarations or acknowledgments from which a new promise 
might be inferred, if made by the debtor himself, will not be 
sufficient for that purpose when made by the executor or admin- 
istrator, If the executor or administrator can charge the estate 
by any promise made by him to pay a demand barred by the 
statute of limitations, it must be an express promise or agree- 
ment to pay, and not a mere acknowledgment of the existence 
of the debt. Oakes v. Mitchell, 3 Shepley, 360. 

MORTGAGE. (Of personal property.) The mortgagee of per- 
sonal property, where there is no agreement that the mortgagor 
shall retain the possession, may maintain replevin therefor, 
before the expiration of the time of credit; although the mort- 
gagor had been suffered to retain the possession, and had sold 
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the property to a third person. Pickard v. Low, 3 Shepley, 
48. 

NUISANCE. (Public and private.) Public nuisances are of two 
classes, namely, physical, tangible objects ; for example, a house 
or fence in a public highway ; and those which, being merely 
moral, are intangible, for example, the assembling and miscon- 
duct of persons at a disorderly house, the keeping of a tippling 
house, &c. It is the former that private persons may abate upon 
their own authority. The latter can only be suppressed by legal 
proceedings. Gray v. Ayres and another, 7 Dana, 375. 

OBLIGATIONS. (Consideration.) 'The inducement to a surety 
to sign the principal’s note (after it had become due) was an 
agreement, made with him, and indorsed on the note, to extend 
the time of payment: held, that this agreement was a valuable 
and sufficient consideration to uphold the obligation on his part, 
and defeat his plea of want of consideration. Pulliam and 
Payne v. Withers, 8 Dana, 100. 

OFFICER. (Measure of damages.) Where an officer has made 
a false return, he is responsible for the ordinary results of his 
own acts ; but not for the illegal or oppressive conduct of the 
creditor, or another officer. The injury and loss which the plain- 
tiff actually sustained by the false return are the only proper 
subjects of examination in estimating the damages. Norton v. 
Valentine, 3 Shepley, 36. 

2. (Cannot settle action.) An officer, having in his hands a writ 
for service, has no authority in his official capacity to settle the 
demand, and to receive the money of the debtor. Waite v. 
Delesdernier, 3 Shepley, 144. 

PARTNERSHIP. (Admission by pleading genzral issue.) Where 
an action is brought by two, alleging themselves to be copart- 
ners under a particular name, pleading the general issue does 
not admit that the plaintiffs were the persons composing that 
partnership when the contract declared on was made ; although 
it is an admission of the existence of some copartnership of that 
name. Norcross v. Clark, 3 Shepley, 80. 


2. (Admissions by one partner.) Where the partnership is first 
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established by other proof, the admissions of one partner may 
be received to charge the partnership in relation to transactions 
during its existence. Phillips v. Purington, 3 Shepley, 425. 
(General reputation.) General reputation of a partnership, 
existing between two or more individuals, standing alone and 
not offered in corroboration of facts and circumstances, is inad- 
missible in evidence to prove a partnership. Whether it be 
admissible, even as auxiliary evidence, quere? Halliday v. 
McDougall, 20 Wend. 81. 

(Sealed instrument.) Although one partner cannot bind his 
copartner by seal, where the eflect of the instrument thus exe- 
cuted is to charge the firm, yet it is competent to him, by an 
instrument under seal, to authorize a third person to discharge 
a debt due to the firm. Wells v. Evans, 20 Wend. 251. 
(Interest.) Where, upon the dissolution of a partnership, there 
is a balance due to one of the firm from the other, which he 
fails or refuses to pay over; or where one had put in more 
vapital than the other, which, upon the dissolution, and the debts 
being paid, he has an immediate right to withdraw, but the other 
retains it, the partner who is thus indebted is liable for interest 
from the time of the dissolution till he pays over the money. 
Honore y. Colmesnil, 7 Dana, 201, 

(Costs.) A partner, whose unjust conduct has made it neces- 
sary for his co-partners to resort to a suit in chancery to obtain 
a fair settlement, is liable to them for their costs, including what 
they have been taxed with as their share of compensation allowed 
to the auditor for investigating and adjustiny: ihe accounts. Moon 
and Taylor vy. Story, 8 Dana, 233. ; 
(Property of individual partner.) An execution against one 
of several partners may be levied upon his interest in the part- 
nership property ; and, if the property consists of divers articles, 
the debtor’s interest in the whole should not be sold in gross, but 
the articles should be taken separately, and his undivided interest 
in each one should be sold by itself, unless the peculiar character 
of the articles would make it improper to separate them: the 
sale should be conducted just as it would be, if the debtor was 
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sole owner of the property levied on. Aldrich v. Wallace, &c. 
8 Dana, 287. 

PLEADING. (Material fact omitted in declaration.) Where a 
material fact is omitted in a declaration, the defect is cured by 
a verdict, if the pleadings directly put in issue the fact omitted. 
Elliot v. Stuart, 3 Shepley, 160. 

PRINCIPAL AND AGENT. (Sale by factor.) A contract of 
sale by a factor or agent, entrusted with goods for the purpose 
of sale, is valid, and will protect a purchaser against the princi- 
pal, although no money is advanced, or negotiable instrument 
or other obligation given at the time of the contract ; it is enough 
if an obligation be subsequently entered into on the faith of the 
contract, at any time whilst it remains unrescinded: it was 
accordingly held in this case, that the subsequent endorsements 
of promissory notes, and in anticipation of which the property 
was transferred, gave effect to the contract. Jennings v. Mer- 
rill, 20 Wend. 9. 

2. (Release in attorney’s own name.) <A release executed by an 
attorney in his own name, and not in the name of his principal 
by himself as attorney, is not obligatory upon the principal ; and 
parol proof is inadmissible to show an adoption of the act, by 
the principal receiving the consideration of the release. Wells 
v. Evans, 20 Wend. 251. 

PRINCIPAL AND SURETY. (Contribution from co-sureties.) 
One of several sureties may maintain a bill against his co-sure- 
ties and the principal, before the debt is paid, for indemnity from 
the latter, if it may be obtained from him ; if not, for contribu- 
tion. Morrison vy. Poyntz, 7 Dana, 307. 

2. (Insolvency.) Where there are more than two sureties, and 
one cf them is insolvent, equity distributes the burthen equally 
among those who are solvent. Jb. 

REPLEVIN. (How abated.) It is good cause for the abatement 
of a writ of replevin, that at the time of the taking by the de- 
fendant, the chattels were the joint property of the plaintiff, and 
of another person. McArthur v. Lane, 3 Shepley, 245. 

2. (Immediate possession.) The action of replevin cannot be 
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maintained, unless the plaintiff have the right to immediate pos- 


session of the property. Ingraham v. Martin, 3 Shepley, 373. 


3. (Same.) ‘Thus where there is an agreement in a mortgage of 


personal chattels, that the mortgagor shall retain the possession 
for a stipulated time, the mortgagee cannot maintain replevin 


therefor until the time has expired. Jb. 


SALE OF CHATTELS. (Liability of auctioneer.) An auc- 


2 
prevails in England, is not recognized here. Ib. 

3. (Statute of frauds.) Where a contract is made for the sale of 
an article of merchandize at a stipulated price, although the 
contract be void under the statute of frauds, the price agreed 
upon may be recovered, if the article be subsequently delivered 
and accepted. Sprague v. Blake, 20 Wend. 61. 

4. (Goods of ** merchantable quality.” Acceptance.) Although by 
the terms of a contract an article agreed to be delivered is to 
be of a merchantable quality, still if an inferior article be de- 
livered and accepted, the purchaser when called upon for pay- 
ment is not entitled to a reduction from the contract price, on 
the ground of the inferior quality of the article ; he must refuse 
to accept it, or if its inferiority be subsequently discovered, he 
must return it, or require the purchaser to take it back. Jb. 

5. (False representation.) Where goods are obtained by a pur- 
chaser by false representations as to his ability to pay, and by 
suppressing the truth, the vendor may rescind the sale, and 
after demand and refusal bring an action of trover against a 
sheriff who has levied upon the goods by virtue of an execution 
against the purchaser. Hitchcock v. Covill, 20 Wend. 167. 

6. (Possession and property.) The doctrine that possession car- 


tioneer who sells stolen goods is liable to the owner in an action 
of trover, notwithstanding that the goods were sold, and the pro- 
ceeds paid over to the thief without notice of the felony. Hoff- 
man vy. Carow, 20 Wend. 21. 


(Market overt.) The exception of sales in market overt which 


ries with it the evidence of property, so as to protect a person 
acquiring property in the usual course of trade, is limited to 
cash, bank bills, and bills payable to bearer. Saltus vy. Everett, 
20 Wend. 267. 
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SHIPPING. (Construction of bill of sale of.) A bill of sale of 
the hull of a vessel with all and singular her tackle, apparel and 
furniture, does not include a chronometer on board at the time, 
where no agreement of the parties, or custom of merchants, in 
relation to it, is made to appear. Richardson vy. Clark, 3 Shep- 
ley, 421. 

SLANDER. (Admission by justification.) Where a publication 
treats of the manner in which a particular business is conducted 
by two individuals carrying on business under the name of a 
firm, and one of the members of the firm brings a suit alleging 
the publication to be a libel of and concerning him in his trade 
and business, and that its object is to impoverish and ruin him, 
a plea of justification is an admission that the plaintiff is one of 
the firm mentioned in the publication. Fidler vy. Delavan, 20 
Wend. 57. 

2. (Actionable words.) In slander, a plaintiff may in the same 
count charge words not actionable per se, with words actionable 
in themselves, in aggravation of damages ; and in such case the 
defendant is not at liberty to demur to some of the words and 
take issue upon the others. Dioyt v. Tanner, 20 Wend. 190. 

TENANT IN COMMON. (Of mill and mill privilege.) One 
tenant in common of a saw-mill and mill privilege may maintain 
an action of trespass quare clausum, against a co-tenant for the 
destruction of the mill. Maddox v. Goddard, 3 Shepley, 218. 

2. ( When previous demand necessary.) Where an officer attaches 
goods, owned by the debtor and creditor as tenants in common, 
and sells them on the writ by consent, an action cannot be main- 
tained by the creditor to recover against the officer the proceeds 
of the sale of his share of the goods without a previous de- 
mand. Steele v. Putney, 3 Shepley, 327. 

TENDER. (Must be unqualified.) A tender of money in pay- 
ment of a debt, to be available, must be without qualification, 
that is, there must not be any thing raising the implication that 
the debtor intended to cut off or bar a claim for any amount 
beyond the sum tendered ; and it was accordingly held, in this 
case, that the tender of a sum of money in full discharge of all 


29% 
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demands of the creditor, was not good. Wood vy. Hitchcock, 
20 Wend. 47. 

TRESPASS FOR MESNE PROFITS. (Evidencein.) In trespass 
for mesne profits, evidence to show that the defendant had made 
lasting and valuable improvements, is not, admissible under a 
plea of not guilty, Nor is there any appropriate plea, that will 
admit such proof. If, in consequence of improvements made 
by the tenant, the profits have increased, the jury in making up 
the verdict, may pretermit the increase, and find what the rents 
would have amounted to without them. Myers and another v. 
Sanders’s heirs, 8 Dana, 65. 

TROVER. (By landlord.) Though a landlord cannot maintain 
trespass for cutting timber upon land in possession of his tenant, 
for a conversion of it after it is cut, he may maintain trover ; 
for the tenant’s interest in the timber ceases upon its severance 
from the freehold, and the right of property in the landlord 
draws after it a constructive possession. Railroad Co. vy. Kidd, 
7 Dana, 250. 

VENDORS AND PURCHASERS. (False representations.) ‘lo 
render a sale void by reason of false representations, there must 
be proof not only that they were untrue, but that they were 
made by the vendor with the design to deceive, and that the 
other party was thereby deceived and injured ; and such design 
must be proved by other evidence than the mere fact, that the 
representations were not true. McDonald y. Trafton, 3 Shep- 
ley, 225. 

2. (Stoppage in transitu.) Where goods are sold, and delivered 
on board a ship of the vendee, and are stopped in their transit 
by the vendor, the vendee is entitled to receive payment of the 
freight and charges on the goods reclaimed, and has a lien upon 
them therefor. Newhall v. Vargus, 3 Shepley, 314. 

3. (Stoppage in transitu.) Where goods are stopped in their transit 
by the vendor, the vendee cannot recover back a partial payment 
made therefor. Jb. 

4. (Same. Lien.) ‘This lien on the goods stopped is not divested, 


because the possession of them has been obtained by process of 


law. Ib. 
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5. (Bill overdrawn.) If the vendor of goods sold draw a bill for 
the amount on the vendee, and by mistake extend the time of 
payment therein beyond the time agreed by the parties, and the 
vendee fraudulently seize upon the mistake, and accept the bill, 
to entrap the other party for his own advantage and to the other’s 
injury ; the vendor may treat the bill as void, and maintain an 


action for the goods sold. Hervey v. Harvey, 3 Shepley, 357. 


I1l.—MISCELLANEOUS CASES. 


In the District Court of the United States, for the district of 
Maine, March 20, 1840. 


Tue Hutu or a NEW Brie. 


By the general maritime law, material men, who perform Jabor or furnish 
materials for building or repairing a vessel, have in addition to the liability of 
the owner, a lien on the vessel for their security ; but this principle of the 
maritime law has never been adopted by the common law 

By the maritime law of the United States, material men have a lien on the 
vessel for supplies furnished a foreign vessel, but not for supplies for a domes- 
tic vessel; and for the purposes of the lien every vessel is considered for- 
eign when in a port of a state to which she does not belong. 

The statute of Maine, of February 19, 1836, ch. 626, giving to “all ship- 
carpenters, caulkers, blacksmiths and joiners, and other persons who perform 
labor, or furnish materials for or on account of any vessel building or standing 
on the stocks by virtue of a written or parol agreement,’ a lien on the vessel, 
does not include the case of a laborer, hired generally, and employed in 
various work, so as to give him a lien on the vessel for his wages for such 


part of the time as he may have been employed in work for the vessel. 


Tuis was a libel against the hull of a new brig built during the 
last season by David Spear. It was alleged in the libel, that Spear 
commenced building the vessel in April last, and that the bull 
was finished and launched on the 6th of February ; that the libel- 
lant was employed by Spear in building her ; and that there remains 


due to him for his services the balance stated in the schedule an- 





nexed to the libel, amounting to ¥116,64, which he has demanded, 


and which remains now unpaid, for which he claimed a lien on 
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the vessel for his security, and praying that the vessel may be 
decreed subject to the lien and sold for the payment of what is 
due. 

Spear was duly served with process, but did not appear; but 
Mr. Purinton intervening for his own interest, entered an appear- 
ance and filed a claim as owner, and put in an answer in the 
nature of a plea to the jurisdiction, alleging that at the time when 
the labor is said to have been performed, the vessel was and ever 
since has been wholly owned by citizens of this state, viz. by said 
Purinton, the respondent, that she is a domestic vessel, and con- 
cluding with a prayer that the libel may be dismissed.—After- 
wards, upon a suggestion from the court that the objection to the 
jurisdiction could not be sustained, he put in an answer to the 
merits, alleging that the vessel was built by Spear for him, deny- 
ing all knowledge of the libellant’s having been employed or 
having rendered any service in building the vessel, and putting 
him to the proof of his claim. 

Evidence of the declaration of Spear was offered by the libel- 
lant, tending to prove that by the terms of the contract he was 
especially engaged for work upon this vessel, but the evidence 
was ruled to be inadmissible. 

The case was argued by Fow for the libellant and by C. S. 
Daveis for the respondent. 

Ware, District Judge. The plea to the jurisdiction has been 
very properly abandoned at the argument. The objection was 
presented in precisely the same form in the case of Peyroux v. 
Howard ;' that is, that all the parties were citizens of the same 
state, and overruled both in the district and supreme court. ‘The 
same question was also raised and decided in the same way in the 
case of Davis v. a New Brig.” In cases of admiralty and mari- 
time jurisdiction the competency of the court does not depend on 
the citizenship of the parties. The jurisdiction is founded on the 
subject matter, and attaches whoever may be parties and wherever 
they may reside. And that contracts of material men, for materials 


found and labor performed in building and repairing vessels, are 


17 Peters, 324. 2? Gilpin, 474. 














1840.] The Hull of a New Brig. 455 


matters of admiralty and maritime jurisdiction, has been too often 
decided to admit of controversy at this day. Over these contracts 
the admiralty exercises a general jurisdiction. It will in all cases 
give a remedy in personam; and whenever the law gives a lien 
or privilege against the vessel it will enforce it by process in rem." 
In every proceeding in rem, therefore, founded on such contracts, 
the question is not whether the court can take cognizance of the 
subject matter, but simply whether in the particular case the cred- 
itor has a right to look to the vessel itself for his security, or is 
confined to his personal remedy against the debtor. 

By the general maritime Jaw, material men, under which terms 
in the language of the admiralty are included all persons who 
supply materials or labor in building or repairing vessels, or fur- 
nish supplies which are necessary for their employment as pro- 
visions for the crew, have, in addition to the personal liability of 
the debtor, a lien on the vessel for their security.2 It is com- 
monly said that this principle was borrowed by the maritime from 
the civil law.” But it seems more probable that it originated in 
the maritime usages of the middle ages, where we find the origin 
of all the general principles of the law of the sea. The Roman 
law did, it is true, allow to those who loaned money for the build- 
ing, repairing or the supplying of vessels, a privilege against the 
vessel.’ But in that law a privilege did not amount to an hypo- 
thecation.” The first only gave a jus prelationis, a right of prior 
payment out of the thing, before it could be taken by unprivi- 


leged creditors. It was like the priority laws of the United States, 


'The General Smith, 4 Wheaton, 438 ; the Aurora, 1] Wheat. 104; the Je- 
rusalem, 2 Gall. 345; the Robert Fulton, 1 Paine, 620; the St. Jago de Cuba, 
9 Wheat. 409; the New Jersey, 1 Peters Ad. Rep. 223, the Eagle, Bee, 78. 

2 Ordinance de Ja Marine, liv. 1, tit. 14, art. 16; I Valin, 363; Consulat 
de la Mer, ch. 32, 33, 34, Boucher's translation; Cleirac, Jurisdiction de la 
Marine, p. 85], art. 18, No. 5, 6. 

3 Abbott on Shipping, pp. 108-9. 

4 Dig. 20,4,5 and 6; Dig. 42, 5, 26 and 34. 

* Peckius ad rem naut; note of Vinnius, 6, page 233; Voet, ad Pand. 20, 
2,28, and 20,4,19; Vinnius, Select. Juris Quest. lib. 2. Q. 4. Heinn. ad 
Pand. Pars 6, N. 263 
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and did not attach as a lien on the thing. And the privilege of 
material men for supplies furnished for a vessel was also postponed 
to that of the fisc. But hypothecation gives a jus in re, a spe- 
cies of proprietary interest in the thing itself. And in the maritime 
law every privilege imports a tacit hypothecation.' If therefore 
it was adopted from the Roman law, it was adopted with an im- 
portant modification, giving to the privileged the rights of an 
hypothecary creditor, and raising the privilege to an hypotheca- 
tion. 

But this principle of the maritime law is not acknowledged by 
the common law and has never been received by the commercial 
jurisprudence of England.* It has however been partially adopted 
in the maritime law of the United States. Our law allows the 
lien when the supplies are furnished to a foreign vessel, and for 
the purposes of the lien, a vessel is considered as a foreign vessel 
when she is ina port out of the state to which she belongs or 
where her owners reside. But when supplies are furnished to a 
vessel in the state where she belongs and is owned, no lien is 
created by the maritime law of the United States. If however it 
is allowed by the local laws of the state, it may be enforced by 
process in rem in the admiralty. 

In the present case the labor was performed on a new vessel 
owned in the place where she was built, and being a domestic 
vessel, whether the creditor has a lien upon her for the value of 
his services, depends entirely on the law of the state. The lien 
is claimed under an act of the legislature of Maine, of February 
19, 1834, ch. 626, § 1. ‘This act provides “that from and after 
the passing of this act, all ship carpenters, caulkers, blacksmiths, 
and joiners, or other persons, who shall perform labor or furnish 
materials for and on account of any vessel building or standing 
on the stocks, by virtue of any written or parol agreement, shall 
have a lien on such vessel for his or their wages until four days 
afier said vessel is launched, and may secure the same by an 


attachment on said vessel; which attachment shall have prece- 


1 Emerigon, Contrats a la Grosse, ch. 12, § 1 and 2. 
2 Abbott on Shipping, 109. 
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dence of all other attachments where no such lien exists.” That 
labor was actually performed by Read in the building of the 
vessel has been sufficiently proved and is not now denied. The 
question which has been discussed at the bar is, whether it was 
performed under such circumstances as entitle him to the benefit 
of the law. For it is not sufficient that materials besfurnished, or 
labor and service rendered in the construction of a vessel. This 
must be done by virtue of an agreement; and what sort of an 
agreement will bring a party within the privilege of the act is the 
precise question which is involved, and has been learnedly argued 
in this case. 

There was no written contract between the parties, and there is 
no direct proof of the terms of the agreement by which Read 
was engaged. They are left by the testimony to be inferred 
from the circumstances under which the engagement was made 
and the manner in which the contract, whatever it might be, was 
executed. It appears that about the 16th or 17th of April, Read 
came to the house of captain Spear, the builder, a stranger and 
by birth a foreigner, in a state of great destitution, and wished 
for employment. Spear took him into his house, furnished him 
with some clothing and employed him a few days for his board. 
He then left and went to Portland to seek business, but not being 
successful in obtaining it, he returned and was again employed by 
Spear; and continued in his service until November, when he 
was finally discharged. For the first month he was employed 
exclusively in gardening, planting, laying stone wall, and other 
labor on the farm. About the beginning of June he went into 
the smithery and was engaged part of the time at his trade asa 
blacksmith, in doing the iron work for the vessel. Butman, one 
of the witnesses, who was also employed as a blacksmith for two 
months and eight days from the 19th of May, says that during 
that time he constantly worked with Read, and that about half 
the time they worked in the shop and about half of the time on 
the farm, on the highways, in the woods getting timber, and vari- 
ous work. After that period and until Read was finally discharged, 
his employment was not wholly, but was more exclusively upon 
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the vessel, either in the shop preparing the iron work, or in the 
yard boring on the ship. While in the smithery, however, he 
was not wholly occupied in work for the vessel, but occasionally 
did other jobs which were brought by the neighbors to the shop, 
but all on Spear’s account. The proportion of the time employed 
upon the vessel is not clearly proved, but is estimated by some of 
the witnesses at about three fourths of the whole period from the 
commencement to the close of his employment. 

It has been already observed that the statute does not create a 
lien for materials and labor upon the simple and naked fact that 
they have been actually employed in the building of the vessel ; 
the lien arises only when the materials and labor are furnished by 
virtue of a previous agreement. ‘The argument of the libellant’s 
counsel is, that the performance of the labor or the supply of the 
materials having been proved, and the actual appropriations 
of them to the finishing of the vessel, it is unnecessary to pro- 
ceed further and show the agreement in pursuance of which it 
was done; but the fact that it was done in the execution of a 
previous contract, results as a presumption of law. ‘To a certain 
extent this is undoubtedly true. If labor has been performed for 
another with his knowledge and under his direction, or goods 
have been furnished, received, and consumed by him, the law will 
certainly imply from these facts an agreement. But what agree- 
ment will be presumed? Why; on the part of the person who 
receives the benefit, that he agreed to pay what they were rea- 
sonably worth, and ordinarily nothing more. Suppose a man, 
who is by trade and occupation a ship builder, hires a laborer to 
work for him a year, but the particular terms of the engagement, 
except its duration, are not susceptible of proof. The law will 
imply nothing more than that he should perform such services as 
are usually required of hired laborers, and after the contract is 
executed, that the hirer shall pay him a reasonable compensation 
for such services. Again, suppose such a ship builder to purchase 
a quantity of lumber suitable for ship building ; if the particular 


terms and conditions of the contract do not appear, the law will 


imply nothing more on the part of the purchaser ordinarily, than 
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a promise to pay what it is worth. A contract or agreement 
requires, as essential to its existence, the assent of two or more 
minds ; duorum vel plurium in idem placitum consensus.’ If par- 
ticular pacts or conditions are annexed to the contract, qualifying 
its general nature or varying and modifying its general obliga- 
tions, there must be the same assent of the parties to these condi- 
tions to give them validity, as to the substance of the contract. It 
must be a consent in idem placitum. If the parties have not 
taken care to express these accessory conditions in the terms of 
the contract, or what juridically amounts to the same thing, if they 
cannot be proved, the law will not presume the assent of the par- 
ties to them, unless, from the circumstances of the case, or the 
ordinary course of dealing, these are plainly to be inferred. 

Let us now apply these general and familiar principles of law 
to the evidence in this case. The fact, that the libellant labored 
for Spear, and under his direction from April to November, and 
that he was part of the time employed upon the vessel, is admitted. 
That the labor was performed by virtue of an agreement, will be 
inferred as a presumption of law. But the law will infer from 
the general fact nothing more than a general contract for labor ; 
and what is there in the present case that will authorize the pre- 
sumption of anything beyond this. Nothing, except what results 
from the manner in which he was actually employed, and the 
fact that he was a blacksmith by trade. As to the kind of labor 
in which he was employed, it appears that for the first month he 
was exclusively occupied in various work on the farm; for the 
two following months, about one half of the time on the farm, 
and one half in the blacksmith’s shop ; and during the residue of 
the term of his service, principally in the shop at his trade in 
doing the iron work for the vessel, or in the yard working on the 
ship; but part of it also,on the farm. ‘Taking then the whole 
course of his employment, the result will be against this presump- 
tion of a special contract with him as a mechanic, for labor on 
the vessel. Whatever presumption might arise from the fact that 
he was by trade a blacksmith, is overcome by the various kind of 


! Dig. 2, 14, 1, 51. 








460 Jurisprudence. [July, 


labor in which he was actually employed without any objection on 
his part. ‘The inference certainly is, that he was hired rather as 
a sort of jack-at-all-trades, than as a master of one. And this 
receives confirmation, partially at least, by all the evidence which 
has been offered touching the rate of wages for which he was 
engaged. It appears from his own declaration, that Spear would 
consent to give him but fourteen dollars a month, though he said 
that he ought to have sixteen. But all the proof is, that the rate 
of wages for a blacksmith at this time was not less than a dollar a 
day, about double the rate at which he was to be paid. It appears 
to me, that the fair conclusion to be drawn from all the facts, is, 
that this was a general agreement for service as a hired laborer, 
and not a special contract for any specific kind of labor. 

Does a person hired as a laborer generally, and employed under 
that general contract part of the time in work upon the vessel, 
come within the fair intent and meaning of the legislature, so as 
to be entitled to a lien on the vessel for his wages during that part 
of the time that he is soemployed. The language of the law 
is, any persons of the description named in the act, who shall 
perform labor and furnish materials for or on account of any 
vessel, by virtue of a written or parol agreement. The labor must 
be performed, or the materials furnished in pursuance of an 
agreement, and it must be an agreement to do this for or on 
account of the vessel to which the lien attaches. The intention 
of the law is to give to that class of persons, called, in the lan- 
guage of the admiralty, material men, a privilege against the 
vessel for their security, not universally, and in all cases where 
their labor or the materials furnished by them have been applied 
to the building of a vessel, but where this has been done under a 
contract for or on account of the vessel to the use of which they 
have been appropriated. The contract must therefore have itself 
a reference, tacit or express, to the vessel against which the privi- 
lege is claimed. It is not intended to be said, that in all cases, a 
mechanic, who is employed in building a vessel, or a material 
man, who sells lumber which is used in the construction of it, 
must, in order to maintain their lien, prove that the vessel was 
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expressly named in the contract. In ordinary cases, or certainly 
in very many cases, this will be presumed. And these contracts 
being made while the vessel is in the process of building, and the 
labor or materials appropriated to her construction, it would 
require some countervailing circumstances to overcome the natural 
presumption, that the contracts were made with a view to the 
particular vessel. 1 fully agree also with the libellant’s counsel, 
that the lien, being one beneficial to the general interests of com- 
merce, and having its foundation in natural equity, the law ought to 
receive a liberal construction to carry into full effect the beneficent 
intentions of the legislature. It belongs to that class of liens, which 
the law habitually favors. And the act being in fact but a mere re- 
cognition or adoption of a principle of the general maritime law, as 
old as the law itself, a court of admiralty would be the last tribu- 
nal to feel any reluctance in giving to it its fullest and most ben- 
eficial operation. But to extend the privilege toa case like the 
present, would be carrying the lien beyond what seems to me to 
be the obvious and clear intention of the legislature, and also fur- 
ther than it would be supported by the principles of the general 
maritime law. 


An appeal having been taken, in the above case, to the circuit 
court of the United States, the question is still pending. 
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LEGISLATION. 


Itt1no1s. The eleventh general assembly of this state, at a 
special session thereof, begun and held at Springfield, on the ninth 
of December last, passed a considerable number of statutes, chiefly 
of a local and private character. 

Sheriffs, Constables, §c. Whenever any sheriff, coroner, con- 
stable, justice of the peace, or probate justice of the peace, shall, 
after proper demand made, fail, neglect, or refuse, to pay over any 
sum or sums of money, collected or received by such officer, in 
and by virtue of his office, his said office shall be forfeited and 
vacated. 

Attachment. Every head of a family, who follows the cultiva- 
tion of the soil, for the maintenance of himself and family, is enti- 
tled to retain one horse or yoke of oxen, not exceeding in value 
sixty dollars, in addition to other articles previously exempted ; or 
if he be a mechanic, laboring at his trade to support his family, 


sixty dollars worth of tools suited to his profession. 


Ruope Istanp. Among the statutes passed by the general 
assembly of the state of Rhode Island and Providence Plantations, 
since January, 1839, we find the following : 

Railroad Commissioners. A board of railroad commissioners is 
established, to be chosen annually by the general assembly at its 
May session, and to consist of not less than three persons, with 
authority, upon complaint or otherwise, to examine into any or all 
of the transactions and proceedings of any railroad corporation, 
authorized and established in Rhode Island, in order to secure to 


the citizens thereof the same privileges, in regard to transporta- 
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tion of persons and property, at all times, as may be granted by 
any such corporations to the citizens of any other state. June 14, 
1839. 

Imprisonment for Debt. Any person, committed to jail for debt 
upon mesne process or execution, nonpayment of any military 
fine, or town or state taxes, surrender or commitment by bail, or 
by former sureties for the liberty of the jail yard, may be liberated 
from his imprisonment, upon filing in the clerk’s office of the su- 
preme judicial court his petition for the benefit of the acts for the 
relief of insolvent debtors, if he have not a petition already pend- 
ing at the time, and giving bond with surety, satisfactory to the 
sheriff of the county, conditioned to return to jail within ten days 
after his petition shall be withdrawn or finally disposed of by said 
court, if not granted. June 15, 1839. 

Corporations. No turnpike, railroad, or bridge corporation shall 
be capable in law to take or hold any land in Rhode Island, in fee, 
or for life or lives, or for term of years, or by any other title or 
tenure, or for any other use than such as is expressly provided in 
the charter of such corporation. Jan. 14, 1840. 

Conveyances of Real Estate. Any conveyance of lands within 
this state, or any instrument relating thereto, executed without the 
limits of the United States, may be acknowledged before any am- 
bassador, minister, or recognised consul of the United States, in the 
country where the instrument shall be executed. Jan. 17, 1840. 

Separation of Married Persons. ‘The supreme judicial court is 
authorized, upon application of any married person, and for the 
causes for which by law a divorce may be decreed, or for such 
other causes as may seem to them to require it, to assign to such 
persons a separate maintenance out of the estate or property 
of the husband or wife of such person, in such manner as they 
may deem best, with full power also to regulate the custody of 
children of the persons so complaining. Jan. 17, 1840. 


Massacuusetts. The general court of Massachusetts, at the 
January session thereof, in the present year, passed ninety-seven 
statutes and sixty-two resolves, of which fifty-nine were approved 
by the governor. 
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Spirituous Liquors. The act, passed April 19, 1838, to regu- 
late the sale of spirituous liquors, is repealed. Chap. 1. 

Apprehension of Criminals. The selectmen of towns and the 
mayor and aldermen of cities are authorized, when, in their opin- 
ion, the public good may require it, to offer a suitable reward to be 
paid by the town or city, not exceeding two hundred dollars, for 
the securing of any person charged with any capital or other high 
crime or misdemeanor committed therein. Chap. 75. 

Passenger Carriers. In case of the loss of the life of any per- 
son, being a passenger, by reason of the negligence or careless- 
ness of the proprietor or proprietors of any railroad, steamboat, 
stage coach, or of common carriers of passengers, or by the unfit- 
ness or gross negligence or carelessness of their servants or agents, 
such proprietors and carriers are made liable to a fine not exceed- 
ing five thousand nor less than five hundred dollars, to be recoy- 
ered by indictment, to the use of the executor or administrator 
of the deceased person, for the benefit of his widow and heirs. 
Chap. 80. 

Evidence of Marriage. Whenever, on hearing of any applica- 
tion for divorce, the fact of marriage is required or offered to be 
proved, evidence of admission of said fact by the party against 
whom the process is instituted, or of general repute, or of cohabita- 
tion as married persons, or any other circumstantial or presumptive 
evidence, from which said fact may be inferred, shall be received 
as competent evidence for consideration, whether the marriage to 
be proved was contracted in this state or elsewhere. Chap. 84. 

Fire from locomotive engines. In the case of injury done to a 
building or other property, by fire communicated by a locomotive 
engine of any railroad corporation, the corporation is made liable in 
damages to the party injured. It may insure property along its 
route on its own behalf. Chap. 85. 


Georcia. Among the acts of the general assembly of the state 
of Georgia, passed at the annual session in November and De- 
cember, 1839, we find but very few of any interest to the citizens 
of other states, 
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Attachments and Garnishments. Affidavits upon which attach- 
ments or garnishments may issue may be made by the nonresident 
creditor before the commissioner of the state of Georgia to take 
acknowledgments of deeds, or before any judge or judicial officers 
authorized to administer oaths, or before any notary public. Dec. 
21, 1839. 


Sourn Caroiina. The general assembly of this state, in De- 
cember, 1839, passed thirty-two acts, many of which are of con- 
siderable length and much local importance, viz., chap. 7, concern- 
ing the office and duties of magistrates; chap. 9, concerning the 
office, duties and liabilities of sheriffs; chap. 10, concerning the 
office and duties of ordinary ; chap. 11, concerning the office, du- 
ties and liabilities of coroner; chap. 12, to regulate the office of 
constable ; and, chap. 18, concerning the office and duties of clerks, 
registers of mesne conveyances, and commissioners of locations. 
We find but few of any general interest. 

Evecutors and Administrators. Executors, &c., are authorized 
to become purchasers at the sales of the property of their testators, 
&c., under whatsoever authority the same may be made, but shall 
be liable to the parties interested, for the actual value of the pro- 
perty at the time of sale, in cases where it may be sold at an under 
price. Chap. 14. 


Atapama. The general assembly of the state of Alabama, at 
the annual session thereof, which commenced on the first Monday 
in December, 1839, passed one hundred and two public and 
general acts, one hundred and sixty-seven private and special, and 
sundry joint resolutions. 

Depositions. Whenever the testimony of any female witness 
may be necessary, in any civil case, it shall be taken by deposi- 
tion, whether the witness live in the county where the cause is 
pending or not. No. 15. 

Witnesses. Commissioners authorized to examine witnesses are 
empowered to issue subpcenas to compel their attendance. No. 38. 

Bills of Exchange. \n the case of suits by the bank of Ala- 
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bama or any of its branches, on bills of exchange and promissory 
notes, it is made the duty of the attorney to include in the writ or 
notice the names of all the parties liable, and to issue as many 
writs or notices as there may be counties in which the parties re- 
side. No. 58, § 1. 

If no defence is interposed in such suit, one judgment is to be 
rendered against all the parties who are legally before the court, 
and against whom a recovery may be had; except that a separate 
judgment is to be rendered against the acceptor of a bill, where he 
is liable in a different sum from the other parties. § 2. 

If any defence is made, and the plaintiff, or any of the parties, 
demand a severance, the proceedings are to be the same as if the 
parties had been severally sued. § 3. 

Disturbance of Religious Meetings. 'The wilful interruption or 
disturbance of any assembly of people met for religious worship, 
either by making a noise, or by rude or indecent behavior, at or so 
near the place of worship as to disturb the order and solemnity of 
such meeting, is punishable by a fine of not less than five nor more 
than fifty dollars. No, 50. 

Reporter of Decisions of the Supreme Court. The office of re- 
porter is abolished, and its duties imposed upon the judges, with an 
increase of salary. No. 75. 

Administrators. ‘The judges of the county courts are authorized 
to appoint suitable persons in their respective counties, to take 
charge of the estates of deceased persons, in cases where no other 
person will administer on the same. No. 86, § 1. 

They are also authorized to appoint guardians, in cases where 


no one will act as such. § 2. 
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CRITICAL NOTICES. 


1.—Manual of Political Ethics ; designed chiefly for the Use of 
Colleges and Students at Law. art Il. Political Ethics 
Proper. By Francis Lizser. Boston: C. C. Little and James 
Brown. 1839. 


Tue first part of this work was reviewed in the forty-first number 
of our journal (April, 1839), and the second part brings this elabo- 
rate work to a conclusion. The second part is more extended than 
the first, and is divided into five books, and it will be found an 
equally important and valuable gift tg the politician and the states- 
man. 

The third book (which is the first book of the second part, the 
first part having been comprised in two books) commences with 
some observations on the importance of a thorough acquaintance 
with our ethic relations in politics, derived from a consideration of 
the character of our race, the spirit of the age in which we live, 
and the direction which has been given to political studies. Private 
morality is of the highest importance to the well-being of the state, 
for the best laws will be inoperative without a corresponding sense 
of duty and virtue. ‘* There are certain virtues, as well as vices, 
which are of peculiar importance to the state, because they either 
prompt more frequently to public acts, or come more often than 
others into play in political life.” These form a proper subject of 
discussion, before proceeding to consider those important situations, 
in which the citizen is called upon conscientiously to act, although 
not guided by any law. 


30* 
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After these preliminary observations, the remaining portion of 
the first chapter of the third book is devoted to the virtue of justice, 
a most indispensable one to the state, and even constituting its very 
essence. In connection with this portion of his subject, the author 
treats of the question, Whether a citizen is in conscience allowed to 
do all that the laws permit; which he decides in the negative. 

The second chapter treats of the kindred virtues of fortitude, 
perseverance, calmness, firmness, and consistency. ‘ ‘That the citi- 
zen be,” says Mr. Lieber, “honestly and firmly persevering, re- 
quires that his purpose be good, his cause just, that he adapt his 
means to the purpose, and his purpose to his means; that he con- 
centrate his means for the one great object in view, that he be ever 
mindful that repeated and uninterrupted action may compensate 
for the absence of great power, and that in cases of the greatest 
trial, when the struggle comes at the last between near!y balanced 
powers, a trifle must decide.” In connection with these virtues, he 
also treats of the want of calmness, in four effects, namely, fretful- 
ness, discontent, inconsistency, and obstinacy, the counterfeit of 
perseverance. He remarks upon the obvious injustice of accusing 


a statesman of inconsistency, on account of a single act or measure, 


“Tt will appear evident, from the meaning which we have attached 
to the word consistency, which is not to be judged of by the form or 
sign of the action, but by its spirit, that to be truly consistent, the minor 
consideration must give way to the greater, and finally all considera- 
tions to the ultimate end of all government, the welfare of the people ; 
so that a citizen may with perfect consistency and conscientiousness 
adopt, support, or defend a measure today, which he strenuously oppos- 
ed at an earlier period, if circumstances have essentially changed, not to 
speak of an improved insight into the subject. Lord Wellington and 
Sir Robert Peel long opposed catholic emancipation ; let us suppose both 
to have been honest in doing so; if so, they cannot be charged with in- 
consistency for having carried that measure, in 1829, if the duke, then 
at the head of the administration, was equally honest in declaring, on 
that occasion, that he must choose between emancipation and civil war 
of the worst description.” 


The third chapter discusses the virtues of moderation, freedom 


from excitement, passion, and the impulse of revenge, and the evils 
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to states and governments, which spring from the opposite defects ; 
also honesty and veracity in politics, and whether the duty of speak- 
ing the truth is subject to any exceptions, or not. He also exam- 
ines the subject of honesty as applied to moneyed value, as deserv- 
ing especial attention in political ethics. The desire of wealth is a 
general passion and salutary in its influences, unless carried to an 
extreme. Pecuniary independence is of the last importance to a 
statesman. He cannot act boldly and honestly, if he be encum- 
bered with debt or under pecuniary obligations to others. The 
evils of peculation, of fraud upon the public revenue, of smug- 
gling, &c., are strikingly illustrated. 

The fourth chapter commences with an animated defence of 
ambition, when well regulated and restrained within due limits. 
Political apathy is a most serious evil ; also, political ingratitude. 
Ambition is not inconsistent with modesty, and is not to be con- 
founded with vanity, which is content with the symbol without the 
reality,—the title or distinction without the power. Some beautiful 
observations follow upon the subject of friendship, and upon its im- 
portance as an element in the social order, and upon the extent to 
which the feeling of friendship may be carried by a politician. 
Favoritism in politics is a very different thing from friendship, 
though frequently borrowing its name and garb. ‘This is one of the 
most dangerous vices of governments; as is also nepotism, or an 
unjust and excessive partiality to the members of one’s own family. 

In the fifth chapter, gratitude and ingratitude are fully discussed. 
Gratitude is not to be confounded with popularity. Popularity itself 
may be sudden, founded upon momentary caprice ; or permanent, 
founded upon esteem. Undue love of popularity is a pernicious 
weakness in a statesman ; it should come spontaneously, and not be 
sought after. Liberty finds a formidable enemy in excessive per- 
sonal popularity. — Some eloquent passages are devoted to a de- 
fence of monuments, statues, and other testimonials of public re- 
spect. Mr. Lieber urges upon the public man, in striking terms, 
the duty of attention, of observing the signs of the times and nar- 
rowly watching the phenomena around him. We should study 


attentively the history of our country and its institutions, and espe- 
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cially the more brilliant portions of its history. Even newspapers 
should not be deemed unworthy the attention of public men. 

In the sixth chapter are shewn the mischiefs which result to po- 
litical society from the vice of licentiousness, which undermines the 
family, the primary foundation of society. The evils of a want of 
chastity, both among the higher and lower classes, are forcibly 
delineated. Political society is deeply interested in the subject of 
religion, which is wholly opposed to religious fanaticism, which he 
defines to be all perversion of our actions by undue application or 
influence of religious doctrines in spheres which are not strictly 
religious. His remarks on this subject are manly, bold, and just. 
Persecution is opposed to the spirit of religion; and, besides, we 
have no right to use political power and authority for religious per- 
secution, because political power is a power arising out of the state, 
which is the society of right, and right has nothing to do with mat- 
ters of faith. Indirect and social persecution on account of disa- 
greement in religious opinions, promotes hypocrisy and desecrates 
religion. 

In the seventh chapter the subject of patriotism is examined. A 
distinction is traced between the patriotism of antiquity and that of 
modern times. Patriotism is not to be confounded with national 
self-conceit or that narrow feeling of sectional preference which 
sometimes counterfeits its aspect. ‘True patriotism is a generous 
and noble passion, without which no free state could for a moment 
exist. It is also inconsistent with a jealous distrust of foreigners. 
Public spirit is a term which has often been used for patriotism, 
but is not identical with it. ‘“ By patriotism,” says our author, 
“‘we designate perhaps more specifically that sacred enthusiasm 
which prompts to great exertions, and has the welfare, honor, and 
reputation of the country at large in view ; by public spirit, a prac- 
tical disinterestedness and cheerful readiness to serve the commu- 
nity and promote its essential success in every way. A perfect 
stranger toa country might still show much spirit.” Some remarks 
follow on veneration for antiquity ; how far it is just and necessary, 
and under what circumstances it becomes injurious. The age of 


action is under forty ; the conservative element, which is essential 
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to true liberty, characterizes those who have advanced beyond that 
age. ‘The common notion, that times grow worse and worse, is a 
fallacy. A law or institution is not to be retained simply because 
it is old; and, on the other hand, it is not to be sacrificed unless it 
is shewn to be productive of evil. 

The above chapter brings us to the close of the third book. The 
first chapter of the fourth book treats of the all-important subject of 
education. ‘The author’s plan is not consistent with a sketch of a 
perfect system of education, but only with some general hints and 
observations. Civil society has the deepest interest, not only in 
promoting education among the poor and in diffusing elementary 
education among large masses, but also in the highest possible de- 
gree of literary and scientific culture. Thus, scientific expeditions, 
libraries, and museums, become of great national importance in an 
industrial, moral, and patriotic point of view. Every member of 
society should receive an industrial education ; that is, be trained 
tosome employment. Indolence and want of occupation are the 
fruitful parents of crime. ‘ Besides the habit of industry,” says 
Mr. Lieber, ** the four following are of much importance in educa- 
tion applied to politics, the habit of obedience, of independence, of 
reverence, or whatever it be called, but by which I wish to express 
that earnestness in contemplating things, which strives to know 
their real character and connection, and the absence of arrogant 
forwardness and self-sufficiency, which considers every thing silly, 
useless or unmeaning, because not agreeing with its own views or 
not showing its character at once to the superficial observer ; and 
lastly the habit of honesty.” Ancient history and gymnastics 
should form part of every complete education. The relations to 
the state, which grow out of the distinction of the sexes, pass next 
under review. Upon the subject of the duties and position of wo- 
man, our author is a stanch conservative, and not disposed to adopt 
the new-fangled notions of the day. The difference in tempera- 
ment and organization prescribe different duties, and forbid woman 
to mingle in the harsh encounters of politics. His views on this 
subject are entitled to the candid attention of all. 


The second chapter discusses the subject of obedience to the 
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laws ; its origin, influence, and importance, its limitations and ex- 
ceptions ; also the questions of revolution, rebellion, insurrection, 
dangers of mob law; and of informers and a secret police, as 
means of security. ‘This chapter is rich in historical illustrations, 
and contains many sound refiections and just observations. The 
third chapter treats of societies and associations, their influence, 
dangers, and benefits, and points out the mischiefs of trades’ unions. 
The fourth chapter is upon the newspaper press, which subject is 
treated with good sense and a sound moral tone ; and he also has a 
paragraph or two upon the political position and duties of the cler- 
gyman. ‘This chapter closes the fourth book. 

The first chapter of the fifth book is upon voting, and the duties 
of the citizen in relation thereto, passing also under review the 
abuses of the franchise, by intimidation or bribery and various mal- 
practices which sometimes disgrace elections themselves. Every 
American citizen may be profited by a perusal of this chapter, not 
omitting the remarks on the practice of betting at elections. The 
second chapter is upon parties and party spirit, their invariable at- 
tendance upon free institutions, their dangers and abuses, the char- 
acteristics of a sound party, and how far a good citizen ought to 
carry his allegiance to a party. ‘The third chapter treats of that 
balancing power which in a free state is called the opposition, its 
value as a safeguard of liberty and a check upon the majority, and 
lays down certain ethical rules in regard to opposition and parties 
in general. ‘The concluding paragraph is on the dangers of par- 
ties formed on the ground of extraction or foreign nationality. The 
fourth and concluding chapter of the sixth book is upon public men, 
their physical, mental, and moral qualifications, the knowledge re- 
quisite for a public man, and the preliminary requisites for entering 
upon a public career. We commend this sensible chapter to all 
those who are apprentices or journeymen at the great trade of 
politics. 

The sixth book is divided into three chapters, all of which are 
devoted to the various relations of the great subject of representa- 
tion. ‘This book is among the more valuable portions of the whole 


work, and may be read with great advantage by every member of 
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a representative government. He shows the distinctions between 
a representative government and a direct democracy, also between 
representative and deputative systems of government. Upon the 
subject of instruction in general, and especially in its reference to 
the United States, his views are thorough, elaborate, and profound. 
He denies the right of instruction and maintains his position with 
great fulness of learning and power of reasoning. He discusses 
also the doctrine of pledges in an able and satisfactory manner. 
Various other topics are also treated of with more or less fulness. 

In the first chapter of the seventh and last book, Mr. Lieber 
treats of executive officers, of the difficulty of controlling them, of 
the veto in ancient and modern times, of the pardoning privilege, 
its danger and difficulty, and the rules which should be observed 
in making use of it. The second chapter treats of judges, 
courts, and the administration of justice, of the institution of juries 
and of the rights and duties of jurymen, of advocates, their moral 
obligations, their political relations to the community, and of the 
duties of witnesses. ‘The third and concluding chapter is upon war. 
Mr. Lieber maintains, that just and reasonable wars are not pro- 
hibited by either morality or religion, that patriotic wars have raised 
the character of nations; and these positions he argues at some 
length. He deems it impossible to settle national disputes by the 
arbitration of a congress of nations. He treats at length of the 
moral obligations of war, and the restrictions imposed upon honor- 
able warfare by ethical laws. 

We feel that we have done injustice to Mr. Lieber by our im- 
perfect abstract. His volume is crowded with learning, and rich 
with valuable and profound observations. We are not always dis- 
posed to agree with him ; but even his opponents cannot read those 
portions of his work to which they refuse their assent, without im- 
provement. ‘The portions of this volume which we should select 
as particularly worthy of notice from their ability and independence 
are, the chapters on honesty and veracity, on education, on woman, 
on office and office-holders, on the pardoning power,—and, espe- 
cially, those on instruction, and the representative and deputative 


systems, which are original, and truly valuable. In respect to 
. ’ t=) . 
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arrangement, this volume is liable to the same criticism as the first, 


and would be improved by a process of condensation. 


2.—A Digested Index of the Statute Law of South Carolina, 
from the earliest period to the year 1836, inclusive. By Wi- 
LiAM Ricz. Charleston: J. S. Burges, 1838. 

The plan of this work, so far as we recollect, is novel, at least 
in this country. It is intended to be a digest of the statute law, 
sufficient for most practical purposes, put into the form and 
expressed with the brevity of an index. It will thus be a most 
valuable appendix to the statutes at large of South Carolina, now a 
publishing, or nearly completed, and of which we have already 
spoken. Mr. Rice certainly deserves the praise of extraordinary 
diligence, this being the fifth octavo volume he has given to the 


public within the short space of two years. 


3.—A Digest of the Cases decided in the Superior Courts of Law 
of the State of South Carolina ; from the earliest period to the 
present time. With tables of the names of the cases, and of 
titles and references. By Witttam Rice, Attorney at Law. In 
two volumes. Charleston: Burges & James, 1838 and 1839. 
Mr. Rice, the present state reporter of the state of South Caro- 

lina, besides publishing his two volumes of reports, noticed in our 

last and present numbers, has recently presented the profession 
with a digest of the jurisprudence of his state, in two volumes. 

This digest contains the cases decided in all the superior courts of 

South Carolina, commencing with Bay’s and ending with Hill’s 

reports, besides some of the cases in Brevard’s manuscript reports, 

not yet published. ‘The number of volumes digested is eighteen, 
namely: Bay’s Reports, two volumes ; ‘Treadway’s Constitutional 

Reports, two volumes; Mill’s Constitutional Reports, two vol- 

umes; Nott and M’Cord’s Reports, two volumes; M’Cord’s Re- 

ports, four volumes; Harper’s Reports, one volume; Bailey’s 

Reports, two volumes ; Hill’s Reports, two volumes ; and Riley’s 

Collection of Cases, one volume. Besides these printed reports, 

Mr. Rice has inserted several cases, hitherto unreported, from the 
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records of the court of appeals, and a portion of the cases about 
to be published, if not already published, from the manuscripts of 
the late judge Brevard. The latter were in four volumes in man- 
uscript, of which Mr. Rice has digested the third. They will be 
printed, we understand, in two volumes. Mr. Rice’s digest seems 
to us to exhibit traces of that carefulness and discrimination, which 
are the chief merits of a work in this department, and it can hardly 
fail to be of great utility to the profession of South Carolina, to 
whom it is very properly dedicated, besides affording much valua- 
ble help to the practising lawyers of other states. 


4.—Revised Statutes of the State of Arkansas, adopted at the Octo- 
ber Session of the General Assembly of said State, A. D. 1837, 
in the year of our independence the sixty-second, and of the State 
the second year. Revised by Witu1am McK. Batt and Sam. C. 
Roane. Notes and Index by Atsert Pixs. Published by au- 
thority of the General Assembly. Boston: Weeks, Jordan & 
Company, Publishers, 1838. 


The seventh article of the constitution of Alabama, section 9, 
provides, that, “* Within five years after the adoption of this con- 
stitution, the laws, civil and criminal, shall be revised, digested, 
and arranged, and promulgated in such manner as the general 
assembly may direct; and a like revision, digest, and promulga- 
tion shall be made within every subsequent period of ten years.” 
In pursuance of this requisition, the general assembly, by a statute 
passed October 6, 1836, authorized the governor to appoint two 
competent persons to revise and arrange the statute laws of the 
state, and prepare such a code of civil and criminal laws, as might 
be necessary for the government of the same, to report at the 
next session of the general assembly. Under this statute, Messrs. 
Ball and Roane were appointed commissioners. Their labors 
were presented to the assembly in October, 1837, in which the 
statutes reported were acted upon, and passed with such amend- 
ments as were thought proper. The statutes thus prepared and 
enacted were published in the volume before us, under the edito- 
rial supervision of Mr. Pike, the present state reporter. 
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This volume, besides the statutes, contains the constitutions of 
the United States and of Arkansas, the treaty of cession of Louis- 
iana, the act of admission of Arkansas, and sundry other docu- 
ments relating thereto. ‘The statutes are arranged alphabetically 
in one hundred and fifty-nine titles. Chapters 44, entitled Crimi- 
nal Jurisprudence, and 45, entitled Criminal Proceedings, consti- 


tute the criminal code. 


5.—Lectures on Moral Philosophy, delivered before the Philoso- 
phical Association at Edinburgh, in the winter session of 1835, 
1836. By Georce Comse. Boston: Marsh, Capen, Lyon & 
Webb. 1840. 


Among the important topics treated of by the author of the 
“Constitution of Man,” in this volume, the lectures on the 
** causes of pauperism and the subject of criminal legislation,”— 
on the “duty of society in regard to criminal legislation and 
prison discipline,”—on ‘* guardianship,”—* surety,’”’—and the va- 
rious forms of government,—cannot but be interesting to those of 
our readers, who, in common with ourselves, look to the science 
of phrenology and the teachings of its greatest living master, for 
light and guidance in reference to the all important subjects to 
which it has been applied by him. We propose, in our next num- 
ber, to present our readers with Mr. Combe’s views on some, if 


not all, of the above-mentioned topics. 


6.—An Introductory Lecture on the Study of English Law, deliv- 
ered in University College, London, on Monday, December 17, 
1838. By P. Srarrorp Carey, M. A., Professor of English 


Law. London: Taylor & Walter, 1839. 


The learned professor of English law in University College, in 
a well written lecture of forty odd pages, presents us with an 
outline of the plan of his course, and with the reasons which 
have induced him to depart from the plan pursued by Blackstone 
and other professors. The main division which he proposes, is 


into public and private law. Under the first branch, he includes : 
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1, International law; 2, Constitutional law ; 3, Colonial law; 4, 
Administrative law ; 5, Ecclesiastical law ; and, 6, Criminal law. 
The second branch, private law, embraces: 1, The law of Pro- 
perty ; 2, The law of Torts; 3, The law of Contracts ; 4, Com- 
mercial law; 5,'The law of Persons; 6, The administration of 
justice in courts of equity ; and, 7, The administration of justice 
in courts of common law. Each of these heads is succinctly 
explained. We do not think this arrangement so defective as that 
which it is intended to supercede ; neither do we think it so scien- 
tific and philosophical as one might be made ; but it perhaps will 
be found more practically successful, than either the old system, 
or any new one founded in a mere theory. With what propriety 
and upon what principle the professor proposes to treat of pro- 
ceedings in equity, before proceedings at law, we are unable to 
see. It seems to us, that it would be as hopeless an undertaking 
to make one comprehend the former, without a previous knowledge 
of the latter, as it would be to explain the law of pleas in abate- 
ment, before treating of the subject of actions in general. We 
have been much pleased with the liberal and enlightened views 
which manifest themselves on every page of this well written 
production. 


7.—Entwurf eines Strafgesetzbuchs fiir das Grossherzogthum 
Hessen. Uebergelegen an die zweite Kammer der Stdnde des 
Grossherzogthums Hessen. Darmstadt, April 22, 1839. 


This project is an additional example of the demand for legis- 
lative labors, for the improvement of the criminal law, in the 
states of Germany. It is divided into two parts, a general anda 
particular part, and consists of sixty-eight titles and four hundred 
and forty-eight articles ; and was prepared in pursuance of an 
ordinance of June 30, 1836. It is accompanied by a short expo- 
sition, drawn up by the ministerial counsellor, Dr. Breidenbach. 


8.—The Attorney General’s Annual Report, 1840. 


In pursuance of the statute of 1839, ch. 157, the attorney gen- 
eral of Massachusetts has considerably enlarged and improved 
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his report of the present year, by the addition of a great number 
of new facts connected with the perpetration and punishment of 
crimes. An increased attention to what is called the statistics of 
crime, whether on the part of the government or its officers, is 
gratifying ; and will, it is to be hoped, contribute some day to 
bring about those improvements in the criminal law and its appli- 
cation, which are now but little more than hoped for; albeit the 
for * Statistic 


contempt expressed by the author of ‘‘ Chartism,” 


Science,” be not wholly unfounded. 


9.— Reports of Cases in Chancery, argued and determined in the 
Court of Appeals and Court of Errors, of South Carolina, 
from December, 1838, to May, 1839, both inclusive. By Wi1- 
L1AM Rice, State Reporter. Charleston: Printed by Burges & 
James, 1839. 

In our last number we noticed Mr. Rice’s first volume of law 
reports, and then took occasion to quote that part of his preface, 
in which the present judicial organization of the state of South 
Carolina is described. The volume before us contains the equity 
cases, both in the court of appeals, and in the court of errors, for 
the period mentioned in its title. ‘The duties of the reporter, in 
the preparation and publication of the equity cases, are the same 
as those which are required of him in regard to the cases at law. 
He is to publish only the decisions, and not the arguments of 
counsel. And he is required by law to do this within a year 
from the time when the decisions are pronounced. Understanding 
this requisition as Mr. Rice does, and publishing his cases in vol- 
umes instead of numbers, the practical operation of the provision 
is, that he is obliged to publish some of the cases, within six 
months of the time of their decision. ‘This circumstance is 
alluded to by Mr. Rice, in his preface to the present volume, with 
the remark, that if the requisition applied only to “* the publica- 
tion of either the law or equity reports, separately and exclusively, 
it is believed that this period would afford little time enough to 
enable the reporter to bestow that carefulness and diligence in the 
performance of his duties, which their importance, as well asa 
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regard to his own reputation, would seem to require.” If any 
apology, therefore, were needed for any deficiency in the execu- 
tion of his task, Mr. Rice might reasonably enough find it in the 
shortness of the time allowed him. But we see no traces of any 
such deficiency in the volume before us ; and we are not disposed 
to think less favorably of Mr. Rice’s qualifications for the office 
of reporter, from the present specimen of his labors, than we 
expressed ourselves in our notice of his law reports. Of the cases 
themselves, we have not given them so thorough an examination 
as to be able to speak of their importance and value. Some of 
them will be found in the digest of cases contained in our present 
number. As the compensation allowed by the state of South 
Carolina, for the performance of the duties of reporter, ‘ is 
barely adequate to defray the expense of printing,” we trust the 
reporter will receive a reward for his labors, by an extensive sale 
of his publications. 


10.—Bibliotheca Juridica, oder Verzeichniss aller brauchbaren in 
alterer und neuerer Zeit, besonders aber vom Jahre 1750 bis zu 
Mitte des Jahres 1839 in Deutschland erschienenen Werke 
uber alle Theile der Rechtsgelehrsamkeit und deren Hiilfswis- 
senchaften. Zuerst herausgegeben von TueEop. Curist. FriepR. 
Ensten. Von neuem gdnzlich umgearbeitete Zweite Auflage 
von WILHELM ENGELMANN. ebst einem vollstdndigem Mate- 


rienregister. Leipzig, Verlag von Wilhelm Engelmann, 1840. 


Though this work, which purports to give the titles of all the 
usual works of jurisprudence published in Germany, both in ancient 
and modern times, and especially from the year 1750 to the year 
1839, makes no pretension to a scientific character, being in fact 
nothing more than a bookseller’s catalogue, prepared and arranged 
by a bookseller, we have no doubt it will be found quite as useful 
and quite as easily consulted, as the much larger and more pre- 
tending works of Lipenius and his continuators. The index of 
subjects appears to be prepared with great care, and, though al- 
phabetically arranged, is sufficiently scientific for all the purposes 
which it has in view. The immense number of works, the titles 
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of which are contained in this catalogue, would afford convincing 
proofs, if any such were needed, of the great industry of the 


German authors, and the prodigious activity of the German press. 


11.—Code de Commerce du Royaume de Hollande, traduit par M. 
Wittem WiIntcGENs, avocat a la haute cour de la Hage, 
précédé des lois nouvelles sur Vorganization judiciaire du 
royaume de Hollande et du title du code de procedure civile, 
relatif ala contrainte par corps. Rennes, Paris, A la Hage, 
1839. 

This volume constitutes the seventh number of Mr. Victor 
Foucher’s Collection of the Civil and Criminal Laws of Modern 
States. It contains the new commercial code of Holland, pre- 
ceded by several other laws, which, as the editor remarks, are its 
** indispensable complement.” Mr. Foucher’s advertisement being 


short, we give it entire : 


“ The commercial code, which is here presented to the public, has 
been in operation since the first of October, 1838. Its first titles were 
submitted to the chambers of the kingdom of the Netherlands on the 
twenty-second of October, 1822, and the concluding ones were adopted 
on the eleventh of August, 1826. In consequence of the revolution, 
which separated Belgium from Holland, the execution of the code was 
suspended; and time was afforded for a complete revision, by turning 
to account the observations and the labors, of which it had been made 
the subject by several distinguished jurisconsults. The legislative 
work, which has gone through this double ordeal, is without doubt the 
most complete in commercial matters, and, especially, in regard to every 
thing which concerns maritime commerce. 

“Tt is gratifying to observe, that the old French ordinances and the 
commercial code of our country are also the foundations upon which 
the Netherlandish law has been built; it must at the same time be 
acknowledged, that the Dutch legislator has introduced into it many 
important modifications, and has completed its provisions by a great 
number of new ones, worthy of one of the first commercial nations of 
the world. The commercial code of Holland contains nine hundred and 
twenty-three articles ; the French code, which is much shorter, has but 
six hundred and forty-eight. 

“We are indebted for the translation of this code to William Wint- 
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gens, doctor of laws, of the Hague, to whom we here express our 
thanks; but we have found it necessary to add several other laws, 
which are its indispensable complement, especially considering the 
provisions of article 357, which require that every captain of a ship 
should have on board a copy of the code. These additions are : 

“1, The new laws of the judicial organization of the kingdom of 
Holland; these laws make known the organization and the limits of the 
competence of each jurisdiction ; 

“2. Those articles of the civil code, which are referred to in the com- 
mercial code, and which explain its provisions; these articles are in- 
serted as notes to the corresponding articles of the commercial code ; 

“3. The title of the new code of procedure, relative to constraint by 
means of the body. 

“This volume, therefore, which we deliver to the public as the seventh 
number of our collection of the civil and criminal laws of modern 
states, will serve at the same time not only as a manual for every per- 
son engaged in commercial pursuits, but also for every captain in rela- 
tion with Holland, or navigating within her possessions.” 


12.—Acte public sur la Revendication des Meubles, présénté a la 
Faculté de Droit de Strasbourg, et soutenu le samedi 31 aout 
1839, a trois heures et demie, pour obtenir le grade de docteur, 
par Jean-CHakLEs-Epovarp Destrals, avocat, de Strasbourg 
(département du Bas-Rhin.) Strasbourg: Silbermann, 1839. 


“The distinctive character of the right of property,” says the 
writer of this learned dissertation, ‘according to the Romans, 
consisted in the rigorous power of pursuing a thing in the hands 
of third persons: non videtur suum esse quod vindicari non possit, 
is the language of the Digest (34, 2, 27, § 2); and, for their 
eminently practical mind, this was perhaps a sufficient definition 
of the right of property. The action accorded for this purpose 
to the lawful owner was denominated in the Roman law rei vin- 


dicatio (revendication).” 


The subject of revendication is consid- 

ered at length in the work before us, under the several heads of— 

Roman law, German law, Ancient French law, the civil code, the 

commercial code, and the positive law of nations. The term 

revendication, like some titles in our English common law, seems 

to be quite general, and to embrace many subjects under it, 
VOL. XXIII.—NO. XLVI. 31 
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which it would be impossible to consider with any scientific accu- 
racy, under such a rubric ; any more than it would be to discuss 
the various relations of property, and questions arising under them 
in our law, under the head of replevin. Notwithstanding this 
difficulty, the various subjects connected with the ret vindicatio 
are treated with much fulness and discrimination, and in a very 
interesting manner in the public act of Mr. Destrais. We wish it 
was the custom to require similar public acts of those who are 


admitted to academic honors in our law schools. 


10.—Entwurf eines Strafgesetzbuchs fiir die Republik Bern. 

Bern, 1839. 

This project of a criminal code for the republic of Berne, ac- 
cording to a constitutional provision (§ 54), was made known 
through the press, and every one invited to send his remarks 
upon it, in writing, to the president of the legislative commission 
on or before the first of September, 1839. The criticisms thus 
obtained were then laid before the great council by the legislative 
commission, accompanied by the project. Like most of the 
recent projects, which we have seen, that have been prepared in 
the different states of continental Europe, this code is divided 
into two parts :—a general, containing general provisions concern- 
ing crimes and their punishment, and a particular part, containing 
an enumeration and definition of all the particular crimes and 
their punishment. The whole code consists of two hundred and 


seventy-nine sections. 


11.—Dell’ uso e dell’ Autorita delle Leggi del Regno delle due 
Sicilie, considerate nelle relatizoni con le Persone e col Terri- 
torio degli Stranieri. Opera di Niccoxa Rocco, relatore presso 


la Consulta Generale del Regno. Napoli, 1837. 


This is an Italian work on the Conflict of Laws, viewed parti- 
cularly in connexion with the laws of the kingdom of the Two 
Sicilies, in which country it must have considerable practical 
utility ; though in other countries it will, probably, only interest 


the few who pursue our profession as a science. Unlike the work 
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of Mr. Justice Story on this subject, it has no international charac- 
ter; it is yet, from the extent and variety of its research, and the 
universality of its principles, adapted in a greater or less degree 
to all countries. The author, notwithstanding, has considered his 
subject carefully, gradually moving from point to point, and pre- 
sented many interesting discussions of some of the great rules of 
this branch of jurisprudence. He has not, however, allowed him- 
self to be carried abroad, into foreign countries, to consult other 
than domestic sources, except in comparatively few cases. The 
English and American jurisprudence is not referred to; though 
the works of John Locke are quoted. 

The work is divided into three books. ‘The first treats of some 
general matters, which lie at the foundation of this subject, begin- 
ning with the reasons of laws, and why man submits to their con- 
trol ; the different qualities of personal and real statutes ; the nature 
of civil and political rights, with the conclusion that foreigners in a 
country can only exercise civil rights; the nature and ‘different 
qualities of public offices, and which among them may be filled by 
foreigners ; the capacity of foreigners to give testimony ; different 
sorts of foreigners ; nations required to be naturalized in the king- 
dom of the Two Sicilies. ‘This book closes with the establishment 
of two grand principles of the science, which are derived from 
what is called political law, dirilto politico—public policy ; the 
other from international ; the first regulates the power of the laws 
of a country over the persons of foreigners ; the second, over 
foreign territory. 

We will not follow the author through the second and third 
books, which take up successively the two grand principles which 
form the conclusion of the first book, and view them in a variety 
of bearings, treating of different cases that may arise under them. 
We have been pleased to find, in many of the discussions, that 
acuteness, elegance, and systematic manner, which so eminently 
characterize the great Italian jurists of the last century, and show 
the author to be a worthy countryman of Romagnosi. 

It will be observed, that our author bears the same name with 
the Italian jurist, to whom we were indebted several centuries ago 
for a little Latin treatise. 
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INTELLIGENCE AND MISCELLANY. 


Theron Metcalf, Esq. The bar of the county of Norfolk, with 
which Mr. Metcalf had been connected, in the practice of his pro- 
fession, adopted the following resolution on his recent appointment 
to the office of reporter of the supreme court of Massachusetts : 


* At a meeting of the Norfolk bar, held on the eighteenth day 
of December, A. D. 1839, on motion of Meletiah Everett, Esq., 

* Voted, that the bar of Norfolk hold in high estimation the 
learning, integrity, and professional character of their late member, 
Theron Metcalf, Esq.,—about to leave the practice of the law. 
And while they regret his loss to their fraternity, they have reason 
to rejoice that he has been called to exercise his preéminent talents 
and distinguished learning in a sphere of more extended useful- 
ness, wherein the profession may be equally benefited. 

** Voted, that the secretary present a copy of the above vote to 
Mr. Metcalf, and cause the same to be published in the Dedham 
Patriot and the Norfolk Democrat. 

[. CLEVELAND, Secretary. 


Judicial Eloquence. In the case of Van Kleeck v. Dutch Church 
of New York, before the New York Court of Errors, in which the 
validity of a devise by John Harberdinck was in question, the tes- 
tator is thus described by Mr. Senator Livingston. 


** The counsel on both sides have given a latitude to their imagi- 
nations, and indulged their fancies with a peep through the long 
avenue of times past, and conjured up the form and figure of the 
testator. I also can paint to my imagination, the venerable Hol- 
lander, seated in his arm chair, which he brought with him from 
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Holland, about commencing with his will. I see his anxious coun- 
tenance and venerable form, slowly yet firmly grasp his pen and 
commence the solemn writing, with these words: ‘In the name 
of God, amen ;’ with much thought and reflection. He bestowed 
what he then pleased upon his relatives and friends ; his brow was 
melancholy and heavy, until he came to the clause beginning with 
item, ‘I, the said John Harberdinck, do hereby give, devise and 
bequeath, unto the minister, elders and deacons of the Reformed 
Protestant Dutch Church, of the city of New York, and their suc- 
cessors, forever.’ ‘Then a calm serenity came over him; he felt 
that he had fulfilled the main object of all his earthly exertions, 
which was to do all the good he could during life, and then when 
eternity appeared opening before him, he found a pleasing reflec- 
tion, that he had just completed what was near and dear to his 
heart ; and with a smile on his countenance, and a contented mind, 
I can see him calmly resign his spirit to his God who gave it. 
Often have | observed the picture, with the coat of arms suspended 
on the wall over the pulpit, in the North Dutch Church, in the city 
of New York, in William Street, said to be of the Harberdinck 
family. The motto underneath is, Dando Conservat. Until now 
I have been ignorant of the interpretation: but by becoming 
acquainted with this will, it appears to me easily construed. By 
giving he has preserved it.” 


[From the Law Magazine for November, 1839.] 


Anecdotes of Erskine. An action was brought by a gentleman, 
who, whilst travelling in a stage-coach which started from the 
Swan with Two Necks, in Lad Lane, was upset and had his arm 
broken. ‘* Gentlemen of the jury,” said Erskine, “ the plaintiff 
in this case is Mr. Beverley, a respectable merchant of Liverpool, 
and the defendant is Mr. Wilson, proprietor of the Swan with Two 
Necks in Lad Lane, a sign emblematic, I suppose, of the number 
of necks people ought to possess who ride in his vehicles.” 
Pleading for a defendant in a case of breach of promise of 


marriage, where the lady complainant was on the shady side of 
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forty, the cunning counsel drolly submitted to the jury that it would 
have ruined his client to bring home an old-fashioned piece of fur- 
niture, where he had not even a place to hang it up in. 

When defending a tallow-chandler, under a similar visitation, 
nothing could exceed the pathos with which Erskine read the love- 
letters of the simple swain, in which he had written metaphorically 
of his love burning clear, of his heart being consumed like the 
wick of a candle,—of the union of wax and spermaceti ;—or the 
mock solemnity with which he dwelt on the notable conclusion of 
a Valentine :—‘* N. B. I have bad news for your brother ; tallow 
is as high as ever!” The laughter in the jury-box augured ill for 
the fair plaintiff, whose damages were reduced to a fraction. 

There were several among his rivals in the front seats at nisi 
prius, who could fence at the carte and tierce of raillery with wit 
as keen, and repartee as clever, as his own. Some of these pas- 
sages deserve to survive the chance hour of pleasantry that gave 
them birth. 

On a trial relating to the patent for a knee-buckle, Erskine held 
it up and exclaimed, ** How would my ancestors have admired 
this specimen of dexterity!”? ‘The one-armed Mingay concluded 


cood 


to) 


his speech in reply with: “Gentlemen, you have heard a 
deal to-day of my learned friend’s ancestors, and of their probable 
astonishment at his knee-buckles. But, gentlemen, | can assure 
you, their astonishment would have been quite as great at his 
breeches.” 

In an action against a stable keeper for not taking proper care 
of a horse, ‘* The horse,” said Mingay, who led for the plaintiff, 
‘“‘ was turned into a stable with nothing to eat but musty hay in the 
rack. To such feeding the horse demurred.”—* He should have 


” 


gone to the country,” retorted Erskine. The jest can only be 
enjoyed thoroughly by professional readers, being founded on the 
terms of special pleading; but unprofessional readers may rest 
assured that it is good as well as technical. 

Another of his daily antagonists was Bearcroft, who, for his vein 
of grave sarcasm, had been chosen Recorder of the Beefsteak 
Club. 
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A young gentleman of good family had married a woman of 
the town. His relatives and acquaintance deserted him. She 
plunged her husband into debt, and almost ruined him by her 
extravagance. He mustered courage to defend an action for 
goods furnished to her at enormous prices. Erskine was counsel 
for the defendant ; and aware of the wife’s previous character, 
was obliged to make it a ground of appeal to the jury. He praised 
the amiable feelings of the husband, who had sought to restore his 
wife to the path of virtue, and inveighed against her base ingrati- 
tude, to which the plaintiff had lent himself. ‘ For her he gave 
up his family, and sacrificed all his connexions.” When Bearcroft 
came to reply, he treated Erskine’s eulogium of his client’s virtue, 
and the demerits of his wife, as mere burlesque. ‘‘ My friend 
reproaches his client’s wife with forgetfulness of the debt of 
gratitude which she owes him, that for her he had given up all his 
connexions ; but the balance of obligation will be found on her 
side—for, fos him, she gave up all mankind.” 

Erskine usually brought his arguments, says Mr. Espinasse, 
written at length in a little marble-covered book, from which, even 
after long experience in his profession, he read and cited his cases. 
Baldwin, a barrister of considerable standing, distinguished for 
avarice and jealousy of every rising junior, affected to ridicule 
Erskine’s mode of preparing his arguments, saying on one occa- 
sion, with a sneer, that he wished Erskine would lend him his 
book. ‘* It would do you no harm, Mr. Baldwin,” said lord Mans- 
field gravely, ‘‘ to take a leaf out of that book, as you seem to 
want it.” 

At the expense of this low practitioner Erskine indulged in one 
of those jeux-de-mots to which he delighted in turning legal phrase- 
ology. Baldwin lived in the house which is now Surgeons’ Hall, 
in Lincoln’s Inn Fields. Being told that he had sold his house to 
the corporation of surgeons, ‘* | suppose,” said he, “* it was recom- 
mended to them from Baldwin being so wel! acquainted with the 
practice of bringing in the body.” Baldwin’s business was almost 
wholly composed of motions of course, this of bringing in the 
body forming the chief. 
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In this forbidden ground, the region of puns, wit’s lowest story, 
crskine would disport himself with more than boyish glee. He 
fired off a double barrel when encountering his friend Mr. Maylem 
at Ramsgate. ‘The latter observed that his physician had ordered 
him not to bathe, ** Oh then,” said Erskine, “ you are ‘ Malum 
prohibitum.’” ‘ My wife, however,” resumed the other, “ does 
bathe.” ‘* Oh then,” said Erskine, perfectly delighted, ‘‘ she is 
* Malum in se.’” 

When a military fever overspread the land, he was called with 
one voice to the command of the Law Association, composed of 
the Lincoln’s Inn and Temple corps. They had greatly miscal- 
culated his fitness for the command. He could not, we are assured, 
manceuvre the corps through the most simple movements ; and in 
exercising the battalion, which consisted of six companies, he gave 
his orders from a card prepared for him by his major, Major Reid. 
If Erskine ever possessed any military ardor, it was at that time 
nearly extinguished ; he did not enter heartily into the duties of 
his command, and the parade had no longer any charms for him. 
A friend wishing to banter him on the subject, told him he had just 
come from the parade of the excise corps, then the worst in Lon- 
don, and that they appeared to him to be superior to his. ‘So 
they ought,” said Erskine, ‘* why they are all Caesars (seizers).” 
In the same facetious spirit he suggested for the motto of his corps, 
“* Currat lex ;” and complaining to Bell of his penmanship, de- 
clared that his pothooks were nearly as irregular as the Lincoln’s 
Inn volunteers coming to the “ present.” 

An acquaintance having mentioned a relative’s illness, Erskine 
asked the nature of the complaint. Being told, water on the chest, 
he answered briskly, for the pun interested him more than the in- 
valid, ‘* Then she’s not to be pitied ; it is lucky in these times to 
have any thing in one’s chest.” 


Professor Thibaut. This distinguished jurist, who is called by 
our correspondent the greatest jurist of Germany, died recently at 
Heidelberg, at an advanced age. 
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[From the Legal Observer, for July, 1838.] 


Case of Circumstantial Evidence. In the year 1723, a young 
man who was serving his apprenticeship in London to a master 
sailmaker, got leave to visit his mother, to spend the Christmas 
holidays. She lived a few miles beyond Deal, in Kent. He 
walked the journey, and on his arrival at Deal, in the evening, 
being much fatigued, and also troubled with a bowel complaint, 
he applied to the landlady of a public house, who was acquainted 
with his mother, for a night’s lodging. Her house was full, and 
every bed occupied ; but she told him, that if he would sleep with 
her uncle, who had lately come ashore, and was boatswain of an 
Indiaman, he should be welcome. He was glad to accept the 
offer, and after spending the evening with his new comrade, they 
retired to rest. In the middle of the night he was attacked with 
his complaint, and wakening his bedfellow, he asked him the way 
to the garden. The boatswain told him to go through the kitchen ; 
but as he would find it difficult to open the door into the yard, the 
latch being out of order, he desired him to take a knife out of his 
pocket, with which he could raise the latch. The young man did 
as he was directed, and after remaining near half an hour in the 
yard, he returned to his bed, but was much surprised to find his 
companion had risen and gone. Being impatient to visit his mother 
and friends, he also arose before day, and pursued his journey, 
and arrived home at noon. 

The landlady, who had been told of his intention to depart early, 
was not surprised ; but not seeing her uncle in the morning, she 
went to call him. She was dreadfully shocked to find the bed 
stained with blood, and every inquiry after her uncle was in vain. 
The alarm now became general, and on further examination, 
marks of blood were traced from the bed-room into the street, and 
at intervals down to the edge of the pier-head. Rumor-was imme- 
diately busy, and suspicion fell of course on the young man who 
slept with him, that he had committed the murder, and thrown the 
body over the pier into the sea. A warrant was issued against 
him, and he was taken that evening at his mother’s house. 
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On his being examined and searched, marks of blood were dis- 
covered on his shirt and trowsers, and in his pocket were a knife 
and a remarkable silver coin, both of which the lapdlady swore 
positively were her uncle’s property, and that she saw them in his 
possession on the evening he retired to rest with the young man. 
On these strong circumstances the unfortunate youth was found 
guilty. He related all the above circumstances in his defence ; 
but as he could not account for the marks of blood on his person, 
unless that he got them when he returned to the bed, nor for the 
silver coin being in his possession, his story was not credited. The 
certainty of the boatswain’s disappearance, and the blood at the 
pier traced from his bedroom, were two evident signs of his being 
murdered ; and even the judge was so convinced of his guilt, that 
he ordered the execution to take place in three days. At the fatal 
tree the youth declared his innocence, and persisted in it with such 
affecting asseverations, that many pitied him, though none doubted 
the justness of his sentence. 

The executioners of those days were not so expert at their trade 
as modern ones, nor were drops and platforms invented. The 
young man was very tall ; his feet sometimes touched the ground, 
and some of his friends who surrounded the gallows contrived to 
give the body some support as it was suspended. After being cut 
down, those friends bore it speedily away in a coffin, and in the 
course of a few hours animation was restored, and the innocent 
saved. When he was able to move, his friends insisted on his 
quitting the country and never returning. He accordingly travelled 
by night to Portsmouth, where he entered on board a man-of-war, 
on the point of sailing for a distant part of the world ; and as he 
changed his name, and disguised his person, his melancholy story 
never was discovered. After a few years of service, during which 
his exemplary conduct was the cause of his promotion through 
the lower grades, he was at last made a master’s mate, and his ship 
being paid off in the West Indies, he, with a few more of the crew, 
were transferred to another man-of-war, which had just arrived 
short of hands from a different station. What were his feelings of 


astonishment and then of delight and ecstacy, when almost the first 
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person he saw on board his new ship was the identical boatswain 
for whose murder he had been tried, condemned, and executed, 
five years before! Nor was the surprise of the old boatswain 
much less when he heard the story. 

An explanation of all the mysterious circumstances then took 
place. It appeared the boatswain had been bled for a pain in his 
side by the barber, unknown to his niece, on the day of the young 
man’s arrival at Deal; that when the young man wakened him, 
and retired to the yard, he found the bandage had come off his 
arm during the night, and that the blood was flowing afresh. Being 
alarmed, he rose to go to the barber, who lived across the street, 
but a press-gang laid hold of him just as he left the public house. 
They hurried him to the pier, where their boat was waiting: a few 
minutes brought them on board a frigate, then under weigh for the 
East Indies, and he omitted ever writing home to account for his 
sudden disappearance. ‘Thus were the chief circumstances ex- 
plained by the two friends, thus strangely met. The silver coin 
being found in the possession of the young man, could only be 
explained by the conjecture, that when the boatswain gave him the 
knife in the dark, it is probable that as the coin was in the same 
pocket, it stuck between the blades of the knife, and in this manner 


became the strongest proof against him. 


Fitness of Lawyers for Legislation. It is said that there was 
an Amsterdam merchant, who had dealt largely in corn all his 
life, who had never seen a field of wheat growing ; this man had 
doubtless acquired, by experience, an accurate judgment of the 
qualities of each description of corn,—of the best methods of 
storing it,—of the arts of buying and selling it at proper times, 
&c.; but he would have been greatly at a loss in its cultivation ; 
though he had been, in a certain way, long conversant about corn. 
Nearly similar is the experience of a practised lawyer, (supposing 
him to be nothing more,) in a case of legislation ; because he has 
been long conversant about law, the unreflecting attribute great 


weight to his judgment ; whereas his constant habits of fixing his 
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thoughts on what the law is, and withdrawing it from the irrelevant 
question of what the law ought to be ;—his careful observance of 
a multitude of rules, (which afford the more scope for the display 
of his skill, in proportion as they are arbitrary, unreasonable, and 
unaccountable,) with a studied indifference as to that which is 
foreign from his business, the convenience or inconvenience of 
those rules,—may be expected to operate unfavorably on his judg- 
ment in questions of legislation: and are likely to counterbalance 
the advantages of his superior knowledge, even in such points as 
do bear on the question. Whately’s Rhetoric. 

Anecdote of Judge Chase. On an application made to Judge 
Chase in the course of a cause, the plaintiff's attorney presented 
his own affidavit, which he had taken care to make quite full 
enough. The affidavit having been read, the judge thus addressed 
the learned counsel, in the face of a crowded audience, “ Sir, you 
have laid me under a particular obligation. In that affidavit you 
have sworn to a point of law, which | had been doubting about for 
twenty years.” The counsel never made Judge Chase’s circuit 
again. Journal of Law. 

A Narrow Escape. In the administration of criminal justice, 
we are informed, that the following circumstances occurred. A 
young man had been arrested, on the charge of knowingly passing 
a counterfeit bank note—the grand jury had found a true bill 
against him—and he was placed on his trial. The evidence in 
support of the prosecution was strong; the note had been passed 
in a way to create suspicion ; the prisoner’s explanations were 
embarrassed and unsatisfactory ; and little doubt seemed to remain 
of his conviction. ‘The evidence was closed excepting the exami- 
nation of a clerk of the bank, on which the forgery was supposed 
to have been committed, for the purpose of showing that the note 
was spurious. The court were detained a short time, he at length 
arrived ; the note was placed in his hands, he examined it care- 
fully, and pronounced it good. The accused was of course imme- 
diately acquitted. Journal of Law. 
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The Law and Practice in Bankruptcy, as founded on the recent 
statutes. By J. F. Archbold. Eighth edition. By John Flather. 

The Rise and Progress of the Laws of England and Wales ; 
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ponceau, Esq., to the author, containing his recollections of Mr. 


Rawle’s life and character. Philadelphia, 1840. 
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Reports of Cases argued and determined in the Supreme Court 
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the State of New York. By John L. Wendell, Counsellor at Law. 
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Henry D. Gilpin. In three volumes. Washington: Langtree & 
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ERRATUM. 


Page 480, line 14, for “‘latent’’ read “ patent.”’ 
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